 Aidwy 


AGRICULTURE 
DECISIONS 


UNDER THE 


REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


AGRICULTURE DECISIONS 
In re Grandview Dairy, Inc. (Market service pay- 
ments—Res judicata) 
In re Dairy Specialties, Inc., et al. (Prerequisites of 
notice and opportunity for hearing) 


COURT DECISIONS 


Western Fruit Growers, Inc., et al. v. United States 
(Injunction against State court action) 


Crull v. Wickard (Scope of judicial review of Secre- 
tary’s action) 


VOL. 3, NO. 5 


(A.D. 631-661) 
PAGES 335-466 


MAY 1944 
UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1944 


For Sale by the Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. Price 15 cents. Subscription price, $1.50 per year 





Reported, indexed, and edited 
under the direction of 


ROBERT H. SHIELDS, Solicitor 


By 
I. J. LOWE 
Attorney, Office of the Solicitor 





ANNOUNCEMENT 


Cumulative Index-Digest of Agriculture Decisions (Vol. 1—1944) 


will contain the following material: 


INDEX-DIGEST 
of the published 


AGRICULTURE DECISIONS 
1942-1943 


Decisions of the Secretary of Agriculture 
and of the 
War Food Administrator 
Rendered under the 
Regulatory Laws Administered in the 
United States Department of Agriculture 
Together with 
INDEX-DIGEST OF CURRENT COURT DECISIONS 


TEXTS OF THE REGULATORY LAWS 


In Force to Date as Contained in the Official 
United States Code, 1940 Edition and Supplement 


TEXTS OF APPLICABLE REGULATIONS AND RULES OF PRACTICE 


INDEXES 


LISTS OF DECISIONS 


STATUTES, ORDERS, ETC., CONSTRUED 


STATISTICAL AND OTHER TABLES 


CUMULATIVE POCKET SUPPLEMENTS 





PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rule 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities oj 
the parties are not reported in decisions issued under one statute whieh 
expressly authorizes, but does not require the publication of the facts 
and circumstances of a violation, unless the Secretary in his decision has 
specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. 8. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499: 
et seq.). These statutes are now administered by the War Food Admin- 
istration created by Executive Order No. 9334, April 19, 1943 (8 F. RB. 
5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 A.D. 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court decision 
will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and annual 
bound volumes of the decisions will be available through the Superin- 
tendent of Documents, U. 8S. Government Printing Office, Washing- 
ton, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 631) 
In re GRaNDviEW Dairy, INc. AMA Doc. No. 27-51. Decided May 8, 1944. 


Market Service Payments Not Permissible on Milk Moved 
Between Two Buildings Constituting Single Plant 


Since the findings of fact based on the evidence disclosed in this proceeding es- 
tablished that Building No. 1 and Building No. 2, owned and operated by the 
petitioner at Webster Crossing, New York, constituted one plant, and because 
under the terms of Order No. 27, as amended, market service payments are 
not permitted on movement or transportation of milk within the limits of 
a single plant, payments sought by the petitioner for milk received by it from 
producers at Webster Crossing is denied. 


Department of Health Approval of Buildings as 
Separate Plants Inconclusive 


The fact that the Health Department of the City of New York approved Build- 
ing No. 1 as a plant or “creamery” and Building No. 2 as a separate plant, 
owned and operated by the petitioner at Webster Geoiee is not decisive on 
question as to whether the buildings involved in this proceeding constitute 
separate plants so as to entitle petitioner to market service payments with 
respect to milk moved via pipe-line from Building No. 1 to Building No. 2. 


Inapplicability of Doctrine of Res Judicata to Administrative 
Determinations Involving Different Claims 


The substantial differences between the claims, the records, and the different period 
of time involved in the previous and present proceedings preclude the peti- 
tioner from invoking the prior proceeding as being res judicata on question of 


market service payments. 
Extrinsic “Opinions” and “Impressions” of Officials as 
Not Binding Upon Head of Department 
Extrinsic matters such as “opinions” and “impressions” of various officials of 
Department are not binding upon Secretary. 
Application of Administrative Policy in 
Construction of Order 


Acaneonins policy of Department will be applied in administrative construc- 
tion of order where fact that market service payments have not been made 
shows that the administrative policy of the Department does not recognize 


such claim as valid. 


Messrs. Harry L. Marcus and Herbert L. Maltinsky, of Brooklyn, New York 
for petitioner. Mr. G. Osmond Hyde for Office of Distribution. Mr. Neil 


Brooks, Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On June 16, 1942, Grandview Dairy, Inc., filed a petition under sec- 
tion 8c(15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S. C. 601 et seqg.). Petitioner is a handler sub- 
ject to Order No. 27, issued under the act, regulating the handling of 
milk in the New York Metropolitan Marketing Area. Petitioner com- 
plains of the refusal of the market administrator, the officer who ad- 
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ministers the order, to make payment of certain claims to which the 
petitioner alleges it is entitled under section 927.7(f) of the order. 

The petitioner relates to claims ' filed by the petitioner for the months 
of August 1940 through April 1941, respectfully. The order in effect * 
during the months of August 1940 through March 1941 provided, in 
section 927.7(f), that market service claims were to be paid out of the 
producer-settlement fund,’ to any handler with respect to milk received 
from producers at a plant equipped only for the receiving and shipping 
of milk to the marketing area which was moved to a second plant out- 
side of the marketing area and there separated into cream and skim 
milk or manufactured. The claims were to be made monthly. The 
order was amended so as to provide that after February 28, 1941, 
market service payments were not to be made “if the second plant is 
less than one-half mile from the first plant.”* The order as thus 
amended was in effect during the months of March and April 1941. 

The petition seeks the payment of claims (1) with respect to milk 
which the petitioner received, during the months of August 1940 to 
March 1941, inclusive, from producers at the petitioner’s Building No. 
1 (alleged by the petitioner to be Plant No. 1), at Webster Crossing, 
New York, and moved by a pipe-line to the petitioner’s Building No. 
2 (alleged by petitioner to be Plant No. 2), at Webster Crossing, New 
York, outside of the marketing area specified in the order, and there 
separated into cream and skim milk or manufactured; and (2) with 
respect to milk which was alleged to have been moved by tank trucks 
from its plant at Lakeville, New York, to Building No. 2 at Webster 
Crossing, New York, during the months of November and December 
1940 and February 1941. The petition contains another claim for 
market service payments for milk moved from Building No. 1 to the 
petitioner’s plant at Arkport, New York, in April 1941, but this claim 
was withdrawn by the petitioner at the hearing.’ It was agreed that 
if any claims are upheld, the amounts found due to petitioner should 
be paid to Conesus Milk Producers Cooperative Association, Inc. 

A hearing upon the petition was held. At the hearing the following 
witnesses were called by petitioner: Harry L. Marcus, one of pe- 
titioner’s attorneys, Earl H. Farrand, inspector for the New York City 
Department of Health, Carson H. Outwater, supervisor in charge of 
country milk inspection for the Department of Health of the city of 
New York, Kenneth F. Fee, Director, Division of Milk Control, De- 








































1 The claims specified in the petition total approximately $31,000. 

27 CFR, 1940 Supp., 927 et seq. 

8 The fund maintained by the market administrator pursuant to section 927.7(h) of the order 
consisting of payments by handlers whose net pool obligation is greater than the value of their 
net pooled milk (the quantity of net pooled milk multiplied by the uniform price). Since the 
total amount of market service claims payable was deducted from the total value of the pooled 
milk of all handlers in computing the uniform price section 927.6(f)), market service payments 
reduced the price which producers would otherwise receive for their milk. 

7 CFR, 1940 Supp., 927.7(f)(2). 
® Pp. 676-677, transcript of hearing. 
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partment of Agriculture and Markets, State of New York, Abraham 
S. Schneck, petitioner’s accountant, Charles Cacioppo, petitioner’s 
president, Herman Enson, an auditor for petitioner, George Rocklein, 
superintendent of petitioner’s operations at Webster Crossing, and 
Roger Holmes, another employee of petitioner at Webster Crossing. 

Gates H. Mack, a former employee of petitioner at Webster Cross- 
ing, testified as a witness for the Dairy and Poultry Branch, Office of 
Distribution (formerly Food Distribution Administration), United 
States Department of Agriculture, as did also Edward J. Egan, an in- 
vestigator employed in the market administrator’s office. 

The transcript of hearing consists of 690 pages and there are 57 ex- 
hibits, several of which were not received in evidence but were marked 
for identification. Following the hearing, both parties filed briefs and 
suggested findings, conclusions and order. The officer who presided at 
the hearing filed a report recommending that the petition be denied 
with respect to the milk moved from Building No. 1 to Building No. 2 
at Webster Crossing, that the petition be denied with respect to the 
milk moved from Webster Crossing to Arkport during April 1941, but 
that the petition be granted with respect to the milk moved from pe- 
titioner’s plant at Lakeville to Webster Crossing. 

Petitioner filed exceptions to the presiding officer’s report and oral 
argument was held before Thomas J. Flavin, Assistant to the War Food 
Administrator. 

Practically the entire record is concerned with the question of pay- 
ments in connection with the milk moved by pipe-line from Building 
No. 1 to Building No. 2 at Webster Crossing. Building No. 2 is approxi- 
mately 50 feet from Building No. 1, the intervening space being vacant. 
Petitioner contends that it satisfied the requirements of section 927.7 (f) 
in that the milk was “ .. . received from producers at a plant equipped 
only for the receiving and shipping of milk to the marketing area which 
was moved to a second plant outside the marketing area and there 
separated into cream and skim milk or manufactured.” The Dairy 
and Poultry Branch, Office of Distribution (formerly Food Distribution 
Administration), counters by contending that Building No. 1 and 
Building No. 2 constitute but one plant. 


The Background 
Order No. 27 became effective September 1, 1938, following extensive 
hearings. Article VII, Section 6, provided as follows: 
“Market Service Payment.—The market administrator shall pay 


out of the producer settlement fund to any handler immediately after 
audit of claim for such payment made on forms supplied by the market 


administrator: 
‘1. With respect to milk receiver from producers at a plant operated 


by such handler equipped only for the receiving and shipping of milk 
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to the marketing area, which was, during any month except November 
or December, moved to a plant where it was utilized in Classes II-A, 
II-B, III-A, III-B, III-C, III-D, or, during the month of October, 
IV-A, and from which, if operated by such handler, no Class I milk 
was shipped to the marketing area during such month, 23 cents per 
hundredweight of milk so moved, plus 4 cents per hundredweight for 
the first five miles or fraction thereof, plus 14 cent per hundredweight 
per mile for the next 20 miles, and plus 1/10 of 1 cent per hundred- 
weight per additional mile, of the shortest highway distance between 
the two plants; and 

“2. Thirty cents per hundredweight of Class I milk sold during the 
months of November and December in the marketing area which was 
received from producers at a plant which is equipped for condensing 
or drying milk and from which, during the months of May and June 
preceding, in terms of equivalent of milk received at such plant, no 
milk in excess of 10 percent and no cream in excess of 50 percent was 
shipped to the marketing area.” 


Both types of payments were designed to be made for ‘market serv- 
ices” which were considered to be for the benefit of producers as a 
whole. It is on this theory that payment for the services came out of 
the producer-settlement fund. The first type of payment is a “surplus” 
payment and was justified at the hearings * on the ground that it re- 
moved the incentive for a handler to ship surplus or “distress” milk 
(explained as fluid milk in excess of the handler’s needs), to the market 
as fluid milk, thus eliminating a very unstabilizing factor in the fluid 
milk market. The 23 cents per hundredweight was considered the cost 
of handling milk through a country receiving station.” This allowance 
and the allowance for the costs of hauling ** were consistently discussed 
together. The payment provided in paragraph 2 was a “shortage” pay- 
ment and was intended to compensate manufacturing plants for the 
extra expense of shipping fluid milk to the market in periods of scarcity 
of fluid milk. 

Neither in the proceedings leading up to the issuance of Order No. 27 
nor in the administration of this order prior to the issuance of Amended 
Order No. 27 on March 30, 1940, can we find any references to pipe- 
line diversions as qualifying for market service payments. On March 
31, 1940, Amended Order No. 27 was issued, the effective date of which 
was subsequently declared by the Secretary of Agriculture to be May 1, 
1940. Preceding the issuance of the amended order, numerous hearings 
were held. Hearings were held at Albany, New York, on October 10 and 
11, 1939, and at New York City, New York, on October 16, 17, 18, 19 
and 20, 1939. At these hearings, many proposals for amending the 
order were discussed. Among them were several proposed amendments 
to permit market service payments for diversions to cheese which did 


S« Edmund F. Cooke, testifying for the proponent of the order, the Pees Milk Pro- 
ducers Bargaining Agency, Inc., p. 497 et seq., transcript of hearing (A-71 0-71). 
231. 


P. 238. 





op. 
Se Hauling allowance was based on average of largo and small tank rates and part loads. 
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not qualify under the order then in effect. One of the proposed amend- 
ments would require (later modified to permit), handlers to allow pro- 
ducers to deliver milk direct from their farms to cheese factories without 
going through a fluid plant. The handlers operating the fluid plants 
would still colleet market service payments upon the milk. Following 
these hearings, at the request of interested parties, oral argument was 
held in New York City before a presiding officer on proposals prepared 
utter the hearing.© Among the proposals was one which would not per- 
mit the making of market service payments on milk moved to a cheese 
factory less than one-eighth of a mile from the receiving plant. At the 
oral argument, Mr. George 8. Reed, appearing for the American Cheese 
Industry of the State of New York, opposed this proposal as discrimi- 
nating against the cheese industry and an encouragement of hauling 
charges.? Subsequent to the oral argument, changes were proposed in 
the proposals upon which argumert was had and a further hearing was 
held on February 29, 1940. As a result of the oral argument, it was 
proposed to substitute the word “plant” for the words “cheese factory” 
in the one-eighth of a mile limitation.’ At this hearing, opposition to 
the limitation was voiced by the New York Metropolitan Milk Dis- 
tributors’ Bargaining Agency because such a limitation would foster 
longer and, therefore, uneconomic diversions and would discriminate 


against certain handlers.” A spokesman for this agency representing a 
large number of the handlers and most of the milk handled subject 
to the order, and also a spokesman for the Metropolitan Milk Pro- 
ducers Bargaining Agency, Inc., an agency representing a large number 


*A copy of the document announcing the oral argument, offered but not received as evidence 
in this proceeding, is marked Exhibit No. 6. According to the announcement, the proposed amend- 
ments “have in no way whatsoever received the approval of the Secretary of Agriculture and 
have been prepared by the Dairy Section solely for the purpose of oral argument, as requested by 
interested parties...” 

7“We think it is a bad principle for the limitation to one-eighth of a mile from a_ receiving 
plant would encourage hauling charges. In other words, our eonception of the order is that these 
plant handling credits or charges are to take the place of profits which a plant would otherwise 
make in shipping milk into New York, and that the manufacture into a by-product in the plant 
itself would be very much preferred over manufacturing a by-product at any other plant, for it 
would save on the hauling charges. We cannot see why the one-eighth of a mile should he in- 
serted.”’ (Transcript of oral argument, p. 32.) (Emphasis supplied.) 

*A copy of the announcement of further hearing after oral argument was offered in evidence 
but was marked only for identification as Exhibit No. 5. 

®“Tt is proposed that no payment shall be made in the ease of diversions to a second plant 
less than one-eighth of a mile from the original receiving plant. This is entirely unwarranted. A 
handler moving milk from a first plant to a second plant nearby is performing the same service 
to the market as one moving it from the first plant to a distant second plant and is equally en- 
titled to compensation. In the case of the shorter movement less is paid by the pool by way of 
the handling allowance. There is no reason, therefore, for the provision. If it is adopted, its 
effect can only be to foster uneconomic and longer diversions and to discourage shorter movements. 
Thus, if it is adopted, a handler instead of diverting to a nearby manufacturing plant in his own 
town, may divert to a more distant piant in another town. The effect will' be that the diversion 
will cost the pool more than it would if it were made to the nearby plant. The actual selection 
of any figure such as one-eighth of a mile, will, of course, cause a hardship on certain handlers 
and put them at a competitive disadvantage with other handlers. Where it becomes necessary 
to draw a line, hardship will often result, but certainly where no occasion exists to draw such 
a line, there is no excuse for imposing such hardships arbitrarily on certain handlers. Accordingly, 
the Distributors Agency believes that the proposed one-eighth of a mile limitation should not be 
adopted.” (Emphasis supplied.) (P. 547, transcript of hearing.) 

“DPD. The proposal not to pay for diversion of less than one-eighth of a mile is unwarranted, un- 
economie and discriminatory. It discriminates unjustly against certain handlers and can only serve 
to encourage unnecessarily long diversion (R. 547-548). If, as was suggested at the hearing, its 
purpose js to prevent compensation in the case of diversions vecuring by pipe-line rather than by 
hauling, the requirement of hauling should be expressiy stated. But the problem should not be 
attacked indirectly and by means which will render ineligible for payment all short diversions 
regardless of what method of movement is employed.’’ (Emphasis supplied.) (Brief filed.) 
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of the producers affected by the order, expressly disclaimed any ad- 
vocacy of market service payments for pipe-line diversions.’° 

When issued, Amended Order No. 27 contained some changes in the 
provisions for market service payments. One of these permitted pay- 
ment for diversions to cheese which hitherto was not available. But the 
basie requirement of moving milk from a plant “equipped only for the 
receiving and shipping of milk to the marketing area” to another plant 
for manufacture remained the same, although proposals for changes had 
been made. 

In April 1940, after the issuance of Amended Order No. 27, the New 
York Milk Distributors Bargaining Agency (petitioner was not a mem- 
ber of this group), through its attorney, Solomon I. Sklar, raised a 
number of questions with respect to certain provisions of the order in 
a letter addressed jointly to O. M. Reed, Chief, Dairy Section, Agricul- 
tural Adjustment Administration, Gnited States Department of Agricul- 
ture, Kenneth F. Fee, Director, Division of Milk Control, Department 
of Agriculture and Markets, State of New York,'! and E. M. Harmon, 
market administrator of the order. Among the questions raised were 
the following: 

“9(a) What is a second plant for diversion purposes? For example, 
where milk is moved to another building near the receiving station and 
operated by the same handler, this question is likely to arise. Can the 
indicia of a second plant be defined? For example, must it be a build- 
ing with a completely separate heating apparatus, ete.? Will it matter 
if the second building is approved or not approved by health authori- 
ties in the marketing area?” 

“9(b) What sort of movement is necessary for diversion payments? 
We refer here not to the payment which is designated as a ‘hauling al- 
lowance’ but to the payment ‘for handling through the receiving plant.’ 
Can the movement be in any from first to second plant in order to 
entitle the handler to the plant handling charge? For example, in case 
of movement by a pipe line from plant 1 to plant 2, does such move- 
ment entitle the handler to a diversion allowance?” 


In a letter’? to O. M. Reed, Mr. Harmon referred to a conference” 
about to be held and gave his understanding as to the answers with re- 
spect to questions 9(a) and 9(b) as follows: 


“We believe the proper answer to this one is that if milk is diverted to 
au plant in a seperate building, or which is entirely separate and apart 

1% Solomon I, Sklar, attorney, p. 533 of the transcript: ‘‘I didn’t mean and I don’t want my 
question to be interpreted or to indicate that I was sponsoring such diversions .. . ”’ 

Mr. Frank B. Lent, Producers Bargaining Agency, p. 532 of the transcript: ‘‘Well, I think it is 
a good proposition to not have diversions when they bump (pump) the milk.” 

11 Hearings in connection with Order No, 27 are conducted jointly by the United States Depart- 
ment of Agriculture and the Department of Agriculture and Markets, State of New York. The 
State of New York issues an order similar to the Federal order and the market adminis rato! 
administers both orders. This proceeding, however, is in connection with the Federal order. 

12 Exhibit No. 26. 

13 According to a stipulation in the records of the proceedings referred to in footnote ™ the con- 
ference was held. The subordinate Department officials gave Mr. Harmon’s answer, in effect, 43 
their unofficial opinion, not binding upon the Secretary, and as “something to shoot at.’’ (See 
transcript of hearing in D-27-26, pp. 24-26.) 
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from the plant where it is received, market service payments must be 
allowed. However, no market service payments can be allowed for the 
diversion of milk. to any part of an approved plant, or to any plant 
which the Health Department does not require be kept entirely sepa- 
rate. In other words, if milk is being diverted to a part of an approved 
plant in the same building, market service payments will not be 
allowed. This is one of the most difficult of all questions presented 
to us, and, frankly, deserves a lot of thought. It is largely a matter 
of interpretation. and there are no references in the Order by which 
we can be definitely guided.” (Emphasis supplied.) 

“The answer to this one we believe is that it does not matter how 
milk is moved from one plant to another. It may be taken in a truck, 
in cans or tanks, it may be carried or it may be piped, and still be en- 
titled to the market service payments.” 


At some time in May 1940, petitioners’ president, Mr. Cacioppo, had 


+ 


a conversation with E. M. Harmon to the following effect:'* 


“Mr. Cacioppo stated that it was their desire to secure market service 
payments for milk moved from the petitioner’s Building No. 1 to 
Building No. 2 at Websters Crossing. He stated to Mr. Harmon that 
at that time there was a separator in Building No. 1, that Building No. 
2 was equipped for manufacturing various types of dairy products. He 
also assured Mr. Harmon that Building No. 1 and Building No. 2 were 
considered by the Health Department as being separate buildings and 
that the two buildings were approved by the Health Department as 
two separate plants. Mr. Harmon stated that if there was no manu- 
facturing equipment in Building No. 1 and such building was equipped 
solely for the receiving and shipping of milk, and if the two buildings 
were considered by the Health Department to be separate buildings 
and were not considered by the Health Department to be one plant, 
that in his judgment, the movement of milk from Building No. 1 to 
Building No. 2 would make the petitioner eligible for the payment of 
market service claims. Sometime within the next week, and after con- 
ferring with representatives of the Dairy Section, Mr. Harmon called 
Mr. Cacioppo on the telephone and confirmed the opinion he had given 
at the conference mentioned above.” 


On May 28, 1940, N. J. Cladakis sueceeded E. M. Harmon as market 
administrator. On June 27, 1940, Mr. Cladakis issued a letter to all 
handlers stating that, in his opinion, milk separated or manufactured in 
a building contiguous or adjacent to the building where received from 
producers would not qualify for market service payments. He an- 
nounced that forms were in the process of preparation upon which 
handlers would be required to describe the receiving. plant and the 
premises upon which the milk was separated or manufactured. The 
letter went on to say that after analysis of the information contained in 
the forms, “. . . handlers will be notified as to whether or not the 
separation or manufacture of the milk at the claimed second plant will 
entitle the handler to the payments prescribed by section 927.7(f).” 


138 Petitioner’s prior (15)(A) Proceeding, D-27-27, pp. 31-32, transcript of hearing. 
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This letter of June 27, 1940, was followed by another letter to all 
handlers, dated July 24, 1940, in which Mr. Cladakis announced that 
the forms mentioned in his letter of June 27, 1940, were ready and that 
no claims for market service payments would be paid after August 1. 
1940, unless the forms were filed. 

Apparently, petitioner removed the separator or separators in Build- 
ing No. 1 after the conference with E. M. Harmon because it filed with 
the market administrator a market service claim for June 1940. The 
claim was disallowed by the market administrator and thereafter peti- 
tioner filed a petition involving June 1940, under section 8c¢(15) (A) 
of the act. 


The Prior Proceeding 


The prior proceeding under section 8c (15) (A) of the act culminated in 
a decision on July 29, 1941, in favor of petitioner.‘* The transcript of 
hearing in that proceeding consisted of 46 pages and there were 17 ex- 
hibits. A large part of the transcript consisted of a stipulation between 
counsel that consisted mainly of the following: (1) facts with respect 
to the physical aspects of the two buildings,'® (2) facts with respect to 
separate approvals of the two buildings by the Health Department, 
City of New York, and (3) facets with respect to the conference between 
petitioner’s president and EK. M. Harmon quoted above. 


This Proceeding 

In this proceeding some facts were stipulated, particualarly with re- 
spect to the physical aspects of the buildings, and other facts seem un- 
controverted. It seems undisputed that the milk involved was re- 
ceived from producers at Building No. 1 and moved by pipe-line to 
Building No. 2 where it was manufactured into the products claimed, 
and that Building No. 2 was not equipped and used for the receiving 
and shipping of fluid milk to the marketing area but was equipped and 
used for milk separation and manufacture. The chief factual contro- 
versies concern (1) the separate approvals of the two buildings by the 
Health Department, City of New York, and (2) whether Building No. 2 


14 —D-27-27. <A petition for rehearing was denied on January 17, 1942, in that proceeding and 
three other proceedings involving pipe-line diversions which had been decided in favor of petitioners 
therein (Hoffman and Dudo, D-27-24, Purity Creamery Products, Ine., D-27-25, and Producers 
Cooperative, Inc., D-27-26). The order denying rehearing (1 A.D. 23), pointed out that the 
regulations governing hearings of the kind involved did not provide for rehearings although the 
denial was not based upon this ground. 

It was stipulated on page 22 of the transcript of hearing in that proceeding that milk was 
separated into cream and skim milk at Building No. 2. Exhibit No. 5 in that proceeding is a 
sketch of Building No. 1 and Building No. 2 as they existed January 1, 1940-June 18, 1940, and 
Exhibit No. 6 is a sketch of these buildings as they existed June 18, 1940 to date (September 19, 
1940). Exhibit No. 2 shows “‘separtors,” obviously meant to be “‘separators,’”’ in Building No. 1 
and a pipe-line rurning from the receiving room to a section of Building No. 2 designated as 
“Cheese making.” There is no designation for separating in Building No. 2 and no designation 
of holding except for skim. Exhibit No. 6 shows the pipe-line running from the receiving portion 
of Building No. 1 to a section of Building No. 2, designated ‘‘Separating cream pasteurizing.” 
There is no designation in Building No. 2 for holding except a section for ‘‘Skim holding 3 tanks.” 

If the claim for market service payments included movements between Building No. 1 and 
Building No. 2 prior to June 18, 1940, it would seem that, during such time, Building No. 1 was 
equipped for separating and not solely equipped for the receiving and shipping of fluid milk. 
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was equipped to operate and did operate without the use of the facilities 
in Building No. 1. 

Considering together the testimony of Mr. Farrand, Mr. Outwater 
and Mr. Cacioppo, it seems that Building No. 1 was purchased by pe- 
titioner and approved by the Health Department in 1926. The original 
approval was not produced and Mr. Farrand did not know whether 
it was originally approved as a “creamery” or as a “pasteurizing 
plant.”’* He did admit, however, that the approval was officially modi- 
fied on August 20, 1940, from a “pasteurizing plant” approval to a 
“creamery” approval because the pasteurizing equipment had been re- 
moved from Building No. 1 at a prior undisclosed time. 

Building No. 2 was constructed in 1931, 1932 or 1933 and was used 
for the manufacture of milk products thereafter. Milk, at least skim 
milk, was piped from Building No. 1 to. Building No. 2 for manufac- 
ture. Whether the original approval was considered to cover Building 
No. 2 until January 1939 is not clear. At any rate, milk products were 
manufactured in Building No. 2 which come under the Health Depart- 
ment jurisdiction if sold in the City of New York, and Mr. Farrand 
testified that he had been inspecting the “plants” of petitioner at 
Webster Crossing for approximately 10 years. In January 1939; peti- 
tioner secured separate approval of Building No. 2 as a “pasteurizing 
plant.”” Thereafter and during the period covered by the petition, the 
two buildings were considered as separate operations by the Health 
Department. 

Separate inspection reports were made, and at various times one or 
the other of the buildings was disapproved as a source of supply for the 
City of New York without any action being taken as to the other al- 
though Mr. Outwater stated, that if the approval of Building No. 1 were 
withdrawn, milk from that building could not be used in Building No. 2 
for the manufacture of products to be sold in New York City. Mr. Out- 
water, in effect, refused to say that the Health Department required 
separate approvals and stated that both operations at Webster Cross- 
ing might be covered by one approval of the Health Department.'’ 
He also testified that one approval would be permitted for several types 
of operations closely approximating, if not identical with, the operations 
of petitioner at Webster Crossing. 

There was some conflict in the evidence as to whether Building No. 2 


1A “creamery”’ is a place where raw milk is received, cooled, etce., and shipped. Separation 
is permitted and raw cream may be shipped but pasteurization, either of milk or cream, is not 
permitted under a “creamery”? approval. A ‘“‘pasterizing plant’’ approval covers pasteurization 
of milk and cream and the manufacture cf those milk products over which the Health Department 
asserts jurisdiction. Milk may also be received from producers and shipped under a “pasteuriz- 
ing plant’ approval. 

17 “Well, I don’t know that I would necessarily call them separate plants. I mean the facts 
indicate that one of these plants was approved in 1927, I believe 1926, and the other was put 
in operation in 1939, so it was not necessarily from the health department angle that we approved 
them as two plants. We approved them as two plants because of the fact that one came into 
operation later than the other.” (Transcript of hearing, p. 334.) (See also pp. 316-317.) 
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was equipped to operate and did operate without reference to Building 
No. 1. Mr. Farrand, who inspected the buildings monthly, said that he 
had never seen milk unloaded directly into Building No. 2, that tank 
trucks of milk unloaded at Building No. 1, and that the normal way of 
getting milk into Building No. 2 was through Building No. 1. Mr. 
Gates an employee of petitioner, testified to this same effect. Mr. 
Cacioppo testified, on the other hand, that tank trucks of milk were 
received directly at Building No. 2 but, upon cross-examination, he ad- 
mitted that he had never seen any so received but based his knowledge 
upon records. Mr. Rocklein said that tank trucks of milk were un- 
loaded at Building No. 2 and that the milk went into Building No. 2 by 
a pipe-line inserted through an opening in the brick wall. He testified 
that the milk was moved by means of a “flex flow pump” from the tank 
room in Building No. 2 into one of the storage tanks, that there were 
two pumps in Building No. 2, that the “flex flow pump” was used pri- 
marily to move whole milk and that there was another pump in the 
powder roll room to move the skim. Mr. Holmes testified that Building 
No. 2 was equipped to receive milk directly but did not say that any 
milk was so received. Mr. Egan stated that Mr. Holmes had told him, 
in the course of an inspection of petitioner’s operations at Webster 
Crossing in August 1940, that Building No. 2 was not equipped, or ap- 
proved by the Health Department, for receiving milk by truck from 
other plants. Mr. Egan claimed that Mr. Holmes at that time said that 
Building No. 2 could not operate without Building No. 1 and that the 
company planned to install a pump so that milk could be so received 
and planned to have one of the skim storage tanks approved for whole 
milk storage. Mr. Holmes recalled a conversation with Mr. Egan but 
his recollection was apparently not in agreement with Mr. Egan’s testi- 
mony. After the hearing, petitioner submitted an affidavit from Nich- 
olas Siragusa, a former employee of the market administrator, who ac- 
companied Mr. Egan on the visit to Webster Crossing. Mr. Siragusa did 
not remember any such conversation as that testified to by Mr. Egan. 
It seemed agreed that a whole milk storage tank would be needed 
if quantities of milk came to Building No. 2 directly. The sketch of 
Building No. 2 submitted by petitioner designates one of the three 
tanks in Building No. 2 for this purpose.’* In a report ’* received by 
the market administrator on August 14, 1940, however, the three tanks 
are described as “skim-milk storage” tanks and also only one pump is 
contained in the list of equipment reported. Mr. Farrand recalled that 
at one time he had been asked to approve the use of one of these tanks 
for whole milk storage but nothing official, that is, in writing, was done 


18 Exhibit No. 57. 

1% Exhibit No. 41. Exhibit No. 6 in the former (15)(A) proceeding purporting to show Build- 
ing No. 2 as it existed on the day of the hearing, September 29, 1940, also designated the tanks 
as used for skim. 
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about it although he remembered that there was verbal permission. He 
was not very definite as to time but thought it was in the spring of 1940 
or at least in the flush period of some year. He did not know whether 
the tank had ever been used to store whole milk. Mr. Gates whose 
duties included the estimating of skim milk in the tanks never saw, in 
any of the tanks, milk that he understood to be whole milk. 

In addition to petitioner’s evidence mentioned above, evidence was 
also introduced to show that for the period in question petitioner made 
separate reports to the market administrator for each of the two build- 
ings. It was shown by the Dairy and Poultry Branch on the other hand 
that, for a number of months prior to June 1940, one report was sub- 
mitted to cover the operations at both buildings. 



















The Issues 

Summarizing petitioner's contentions, it is urged first that the matter 
as to whether petitioner is entitled to payments for moving milk from 
Building No. 1 to Building No. 2 is res judicata; or at least that peti- 
tioner has only to show that during the months in question there was no 
change from the operations in June 1940, the month involved in the 
prior proceeding. In addition to res judicata, petitioner contends that 
it is entitled to the payments because: (1) the failure to incorporate 
the proposed one-eighth of a mile limitation in the order shows an in- 
tention to permit payment for pipe-line diversions, (2) E. M. Harmon, 
market administrator in April and May 1940, and other officials gave it 
as their opinion that petitioner would get the payments, (3) Kenneth F. 
Fee, Direetor, Division of Milk Control, Department of Agriculture 
and Markets, State of New York, had received the impression from 
United States Department of Agriculture officials that “pipe-line” di- 
versions would qualify for market service payments under the order, 
and (4) Building No. 1 and Building No. 2 were separate plants for 
the reasons brought out in the hearing, namely, Building No. 1 was a 
fluid operation while Building No. 2 was a manufacturing operation, the 
buildings were separately approved by the Health Department, ete. 

The Dairy and Poultry Branch contends that the period involved 
here is different from the period involved in the prior proceeding and 
that therefore res judicata does not apply. It contends also that all the 
facts were not present in the record in the former proceeding. It insists 
that Building No. 1 and Building No. 2 constituted but one plant. 
























The Claims for Movement from Lakeville 

If the operations at Webster Crossing consist of one plant, petitioner 
is entitled to the payments claimed if it met the requirements of section 
927.7(f) (2) of the order. If there are two plants at Webster Crossing, 
it is necessary that petitioner show delivery direct at Building No. 2 be- 
cause if first delivered at Building No. 1, the milk would have to be 
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classified as Class I (unpriced) under section 927.3 because classifica- 
tion, in the case of milk moved from the plant where received to another 
plant, is fixed at the second plant and cannot be based upon the use at 
the third plant. 












FINDINGS OF FACT 


1. Petitioner, Grandview Dairy, Inc., is a New York corporation hav- 
ing its address and principal place of business at No. 60-71 Metropolitan 
Avenue, Ridgewood, Queens, New York. 

2. Petitioner is a handler of milk as defined in section 927.1 of Order 
No. 27, as amended, regulating the handling of milk in the New York 
Metropolitan Milk Marketing Area, effective May 1, 1940; and peti- 
tioner, as a handler, is subject to regulation under the aforesaid order. 

3. During the months of August 1940 to March 1941, inclusive,’peti- 
tioner owned and operated two buildings at Webster Crossing, New 
York; and one of the buildings is referred to herein as Building No. 1, 
and the other is referred to herein as Building No. 2. Building No. 1 
was, during the aforesaid period of time, not equipped for separation or 
manufacture of milk but was equipped for receiving milk and shipping 
milk to the marketing area, specified in said order, and for the moving 
of milk by pipe-line to Building No. 2. During said months, milk was 
received at Building No. 1 from producers. Milk was, at times, shipped 
from Building No. 1 to the marketing area. The milk received at 
Building No. 1 from producers or from other plants, via tank trucks, 
was ultimately pumped from said building into storage tanks, tank cars, 
or to Building No. 2. The milk that was pumped from Building No. 1 
to Building No. 2 moved through a removable, sanitary pipe-line con- 
necting the two buildings. 

4. Building No. 2 was not equipped for the receiving or shipping of 
milk from producers; and Building No. 2 was operated for manufactur- 
ing purposes. Building No. 2 contained, among other items of equip- 
ment, the preheater, separator, cooler, three storage tanks, and other 
equipment for manufacturing milk products. The milk which entered 
Building No. 2 from Building No. 1, by the pipe-line, went to the pre- 
heater, then to the separator, and then to the cooler. The skim milk 
went to the storage tanks, in Building No. 2, and from there to the 
powder room to be powdered. The cream was put in cans or manufac- 
tured in Building No. 2. 

5. Petitioner filed claims with the market administrator for market 
service payments pursuant to section 927.7(f) of the aforesaid order for 
milk moved (a) from Building No. 1 to Building No. 2 during the 
months of August 1940 to March 1941, inclusive; (b) from petitioner’s 
plant at Lakeville, New York, to Building No. 2 during the months of 
November and December 1940 and February 1941; and (c) from 
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Building No. 1 to petitioner’s plant at Arkport, New York, during April 
1941. The market administrator refused to pay the aforesaid claims 
submitted by petitioner. The claim for April 1941 was abandoned and 
withdrawn by petitioner at the hearing. 

6. It is provided in section 927.7(f) of the aforesaid order, in effect 
during the months of August 1940 to February 1941, inclusive: 


“(f) Market service payments. Any handler may make claim, on 
forms supplied by the market administrator, for payments out of the 
producer-settlement fund under the conditions set forth in this para- 
graph with respect to milk received from producers at a plant equipped 
only for the receiving and shipping of milk to the marketing area which 
was moved to a second plant outside of the marketing area and there 
separated into cream and skim milk or manufactured. The market ad- 
ministrator shall, after preliminary audit of such claim to check the 
actual movement of the milk and the proper classification thereof, make 
payment to such handler, subject to final audit, out of the producer- 
settlement fund, or issue credit against balances due by such handler to 
the producer-settlement fund, at the following rates and under the fol- 
lowing conditions: 

(1) Payments may be made only on milk properly classified pursuant 
to Sec. 927.3— 

“(i) In Class IV-B during the months of May, June, July, and 
August; 

(ii) In Class IV-A. during the months of January, February, March, 
April, September, and October; and 

“(jii) In Classes IIT-A, II-B, II-C, III-A, II-B, III-C and III-D 
during any month of the year. 

“(2) No claim shall be allowed if the milk on which the claim is 
made is manufactured at a second plant operated by the same handler 
from which, within 24 hours prior to, or 48 hours after, the calendar 
day during which such milk was received at the second plant, Class | 
milk was shipped to the marketing area. 

(3) Claims shall be paid at a rate for handling through the receiving 
plant of 23 cents per hundredweight, or 13 cents, in the case of Class 
IV-B milk, plus a hauling allowance at the rate of 14 cent per hundred- 
weight per mile for 20 miles and 1/10 cent per hundredweight per addi- 
tional mile for the shortest highway distance between the two plants: 
Provided, however, That no claim for a hauling allowance shall be paid 
for a haul greater than 65 miles nor less than one-half mile. 

“(4) The market administrator shall determine, in the manner pre- 
scribed by Sec. 927.4(c), a freight zone for each plant on movement of 
milk to which claim is made by a handler. If the zone of the plant, 
on movement of milk to which claim is made, is nearer to or farther 
from New York City than the zone of the plant from which the move- 
ment was made, the rate of the claim otherwise payable shall be re- 
duced or increased, as the case may be, by the difference between the 
price applicable to the class at the first plant and the price which 
would be applicable at the second plant if the milk had been received 
there from producers.” , 


7. The aforesaid order was amended so as to provide that, after Feb- 
ruary 28, 1941, the market service claims, as aforesaid, should not be 
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allowed or paid for the movement of milk between two plants if the 
distance between the plants is less than one-half of a mile. 

8. The distance between Building No. 1 and Building No. 2 was ap- 
proximately 50 feet. The intervening space was vacant. During each 
of the months from August 1940 through March 1941, inclusive, the two 
buildings were connected by (a) a removable, sanitary pipe-line for 
the movement of milk between the buildings; (b) a conduit for steam, 
for heating and power purposes (the unit for producing the steam for 
both buildings was in Building No. 1); (c) water pipes; and (d) wires 
for the transmsision of electricity for lighting and power purposes (there 
was a single meter to measure the electric power used in both buildings, 
‘and such meter was located on a pole outside of Building No. 2). The 
milk moved from Building No. 1 to Building No. 2 was separated, in 
Building No. 2, into skim milk and cream or was manufactured, and 
utilized so as to classify it in the various classes as prescribed by the 
order. The office, for both buildings, was located in Building No. 2. The 
only telephone at the two buildings was located in the office. All of the 
records relative to the handling of milk or milk products, in either or 
both buildings, were kept in the office. There was only one superin- 
tendent for the two buildings, and he had one assistant. There was only 
one boiler for both buildings, and it was situated in Building No. 1. The 
heat for the preheater in Building No. 2 came from the boiler in Build- 
ing No. 1. The heat for pasteurizing in Building No. 2 came from the 
boiler in Building No. 1. The hot water for use in Building No. 2 came 
from the boiler in Building No. 1. As operated during the period in- 
volved, Building No. 2 was completely dependent upon Building No. 1. 
If any supply of milk was unloaded directly at Building No. 2, it was 
insignificant in quantity and, from the standpoint of physical nature 
and equipment of Buildings No. 1 and No. 2, by resort to a wholly ab- 
normal method. 

9. The operations of petitioner at Webster Crossing from 1926 until 
1931, 1932 or 1933, did not extend to manufactured products. Desiring 
to expand its enterprise at Webster Crossing to include manufacturing, 
Building No. 2 was constructed in 1931, 1932 or 1933 because there was 
not sufficient room in Building No. 1 to install manufacturing equip- 
ment. Thereafter, products manufactured from skim were made 
in Building No. 2. Prior to August 20, 1940, Building No. 1 was ap- 
proved by the Health Department, City of New York as a “pastuerizing 
plant” but on that date the approval was modified to a “creamery” ap- 
proval. In January 1939, Building No. 2 received a separate approval 
as a “pasteurizing plant.” Prior to January 1939, manufacturing oper- 
ations had been carried on in Building No. 2 but whether original ap- 
proval of Building No. 1 applied to Building No. 2 also is not clear. 
The Health Department, City of New York, could have issued one ap- 
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proval for both Building No. 1 and Building No. 2, as operated during 
the period pertinent here. 

10. Building No. 1 was approved as a “creamery” by the Health 
Department of the City of New York, and Building No. 2 was approved 
us a separate plant by said health authority. The Department of 
Health could, under its rules and regulations, have issued a single ap- 
proval for the entire operations by the petitioner in both buildings at 
Webster Crossing. The buildings were, however, approved as separate 
plants because of the fact that one building “came into operation later 
than the other.” 

11. Petitioner’s plant at Lakeville, New York, was equipped only for 
receiving milk from producers and shipping such milk to the marketing 
aurea, Milk from petitioner’s plant in Lakeville was moved to petition- 
er’s plant at Webster Crossing during the months of November and De- 
cember 1940 and February 1941, and there separated into skim milk 
and cream or manufactured. 

12. The market service claims involved in the previous proceeding, 
relied on by petitioner as being res judicata with respect to the present 
proceeding, were for June 1940, a period of time not involved in the 
















present proceeding. 

13. Such amount, if any, as may be found due upon the market serv- 
ice claims submitted by petitioner should, after audit by the market ad- 
ministrator, be paid to the Conesus Milk Producers Cooperative Asso- 








ciation, Ine. 








CONCLUSIONS 






A perennnial problem of administrators and the courts is the appli- 
cation of a statute or regulation in situations not covered with un- 
equivocal exactness. We are faced with that problem here in connec- 
tion with the claims for moving milk from Building No. 1 to Building 
No. 2 at Webster Crossing. In seeking the correct solution, we must 
first make it plain that, in this proceeding, the question to be decided 
is whether the refusal to make the payments claimed is “not in accord- 
ance with law.” The fact that the payments have not been made shows 
that the administrative policy of the United States Department of 
Agriculture, that is, the administrative construction of the order, does 
not recognize the claims as valid. This is an adjudicative, or quasi- 
judicial, proceeding provided by the act for purposes of review and we 
are concerned only with the legality of the policy followed. 













The Meaning of “Plant” as Shown by the Order 





The basie controversy is whether, under section 927.7(f), petitioner 
had one or two plants at Webster Crossing. There is no definition of the 
word “plant” either in the order or in the act. In view of the Findings 
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of Fact herein, there can’t be much doubt that petitioner operated one 
plant, a dairy plant, at Webster Crossing and not two plants. The 
usual meaning of the word “plant” would apply to the unitary, in- 
tegrated enterprise described.?? Webster’s New International Diction- 
ary (1939). Judicial precedents are to the same effect.2* We have so 
held in previous (15) (A) hearings. In re The Fairmont Creamery Com- 
pany of New York, 1 A.D. 619; In re The Wetmiller Dairy & Farm 
Products Company, Inc., 2 A.D. 80. Over the exceptions of petitioner 
we have specifically found previously that petitioner operated one plant 
at Webster Crossing. In the Matter of Grandview Dairy, Inc., and 
Arkport Dairies, Inc., 1 A.D. 133.22, The street adjacent to a plant was 
held to constitute part of the plant. In the Matter of Queensboro 
Farms Products, Inc., 1 A.D. 146, upheld in Queensboro Farm Products, 
Inc., v. Wickard, 137 F(2d) 969 (C.C.A. 2nd 1943).* Petitioner insists 
strenuously, however, that it maintained separate plants because Build- 
ing No. 1 was devoted exclusively to fluid operations, and Building No. 
2 to manufacturing operations. The absence from Building No. 2 of fa- 
cilities to receive milk from producers seems to us more of an argu- 
ment that one plant exisits rather than two plants. In addition, we 
find nothing in the order which would justify the controlling significance 
attributed to these facts by petitioner. Indeed, we find the opposite, 
namely, that the order, in a number of places, and particularly section 
927.7(f) itself, refers to a plant as a place where both fluid and manu- 
facturing operations are performed. 

In the all-important provisions of the order dealing with classification 
of milk, section 927.3, the basis of classification is stated in subsection 
(a) to be the form in which milk is held at or moved from the plant 
where received from producers. Subsection (b) then specifies all the 
various forms of milk including manufactured milk products. Subsec- 
tion (a) contains some exceptions permitting the classification in ac- 
cordance with the form in which milk is moved from a second or third 
plant. Among these is the situation in which milk is moved (from. the 
plant where received from producers) to a second plant as cream, plain 
condensed milk or homogenized mixtures. Obviously these provisions 


2” For example, it appeared in C. E. Stevens Co., et al. v. Foster & Kleiser Co., et al., 311 U. 3. 
255 1940), that in the outdoor advertising business a “plant’”’ is a group of sign locations owned 
or controlled by one bill poster in one city or community. 

21 For a recent discussion of the subject see Poor v. Incorporated Town of Duncombe, 2 N.W. 
(2d) 294, 300 (1942). In Martin v. Matson Navigation Co., 244 Fed. 976 (1917), the court de- 
clared “plant’’ to include “ ... the place and territory, together with the appliances and things 
which go to make up the facilities for the execution of the designs and purposes of the enterprise.’ 


22 That proceeding involved in part a controversy over the proper classification of milk shipped 
as cream from petitioner's country plants including Webster Crossing. Petitioner sought a II-B 
classification (frozen dessert) on the basis of the use of the cream for ice cream. The petition 
included the month of August 1940 and petitioner relied upon the provisions of the order permitting 
classification at a second plant when the milk was moved as cream to a second plant. If the 
milk was received at Building No. 1, as appears here, moved to Building No. 2 and there separated 
as claimed here, and if two plants existed at Webster Crossing, classification under the order 
would be fixed at Building No. 2 instead of at ice-cream plants to which the cream was moved. 


*3 A.D. 212, 220.—Ed. 
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do not contemplate that a fluid operation and a manufacturing opera- 
tion carried on at the same locality constitute separate plants. 

The best evidence of the intent of section 927.7(f) is this subsection 
itself. Petitioner relies upon the wording of the first sentence, that is, 
that it received milk from producers “at a plant equipped only for the 
receiving and shipping of milk to the marketing area.”** But under peti- 
tioner’s theory it would hardly be necessary to add the words “equipped 
only,” ete., since it contends for the proposition that the area in which 
the fluid operations alone are conducted is a plant.. Section 927.7(f) (2) 
completely destroys petitioner’s position and illumines the entire sub- 
ject in controversy. There it is provided that no claim shall be al- 
lowed if the milk on which the claim is made 1s manufactured at a sec- 
ond plant operated by the same handler from which within 24 hours 
prior to, or 48 hours after, the calendar day during which such milk was 
received at the second plant, Class I milk was shipped to the marketing 
area. What does this mean unless it means that the term “plant” in- 
cludes both fluid and manufacturing operations when performed at the 
same place? It is evident that some handlers had so-called “feeder” 
plants, country receiving stations, from which milk was shipped to 
other plants of the handlers which received milk from producers and 
also manufactured milk. Manifestly this provision was intended to 
preclude market service payments for the hauling of milk by a handler 
from the “feeder” plant where he received it to another of his plants 
where it was manufactured and from which, at the same time, he was 
shipping Class I milk. In other words, the producer-settlement fund, 
or the producers, should not pay for the hauling and manufacture of 
such milk, when the handler could use the milk shipped as Class I from 
the second plant for manufacture and could send the milk shipped for 
manufacture to the marketing area as Class I. Petitioner’s operations 
would seem to be precisely what this provision contemplated. It claims 
in this proceeding market service payments for milk moved by it from 
Lakeville to Webster Crossing where the milk was manufactured. 
Should it receive such payments if within 24 hours prior to the manu- 
facture, or 48 hours thereafter, it was shipping Class I milk to the 
marketing area from Webster Crossing? The records upon which 
Order No. 27 and Amended Order No. 27 were promulgated are replete 
with references to “manufacturing plants” and “fluid plants equipped 
with manufacturing facilities,” both meaning plants at which milk is 
received from producers and shipped as fluid milk and also at which 
milk is manufactured. As a matter of fact, Article VI, section 6, para- 


28 Building No. 1 was also equipped to and did receive milk from other plants and was also 
equipped to and did pump milk to Building No. 2. Hence, even if two plants did exist, plant 
No. 1 would not qualify. But we prefer not to place our decision on this basis in view of the 
previous history of this problem. 
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graph 1, of Order No. 27, provided a “shortage” payment for milk 
shipped in November and December to the marketing area from re- 
ceiving plants which were equipped for “condensing or drying.” 

What we have said thus far seems to dispose of the argument that the 
difference in the nature of the operations carried on in the two buildings 
makes them separate plants. Petitioner’s attorney admitted at the oral 
argument that “combination” plants are possible, that is, one plant may 
have both fluid and manufacturing operations.** But he argued that 
once fluid milk got into Building No. 2 it could not go back, under 
health regulations, into Building No. 1 and be shipped to the marketing 
area as fluid milk. But this is true even where the fluid and manufac- 
turing operations are within one building. Manufacturing operations 
such as those engaged in by petitioner may be required by health regu- 
lations to be kept saparate from fluid operations but the mere fact that 
they are performed in separate buildings instead of being kept separate 
within the same building is not decisive or even indicative that the two 
buildings are separate plants. 

Petitioner also advances the separate approvals by the Health De- 
partment as being of the utmost importance on the question. The fog 
which previously seems to have enshrouded the matter of the Health 
Department approval was dispelled by Mr. Outwater’s testimony. It 
is plain that the Health Department did not require separate approvals 
but could have issued one approval. Before January 1939, petitioner 
had only one approval whether or not it covered Building No. 2. Natur- 
ally it was to petitioner’s advantage to secure separate approvals if it 
could, since the withdrawal of the approval of one might not affect the 
other. However, to hinge the important economic and financial conse- 
quences of the classification and pricing of milk, and the making of 
market service payments, upon petitioner’s choice between one or two 
approvals would be to set up a criterion which has no relationship what- 
soever to the provisions or objectives of the order. 

It seems hardly necessary to discuss much more the issue of approval 
by the Health Department. At the risk of appearing to belabor the ob- 
vious, may we point out for the guidance of all concerned that the 
definition of “producer” in section 927.1(e) of the order simply de- 
scribes the milk and the producers that come under the order. That 
definition says that a producer is a person who produces milk that is 
delivered to a handler ‘at a plant which is approved by any health 
authority for the receiving of milk to be sold in the marketing area.” 
It is abundantly clear that such plants include not only country re- 
ceiving stations but creameries and pasteurizing plants, including those 
which make manufactured products. 


*%4 Transcript of oral argument, pp. 15-18. 
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Petitioner’s Recourse to Extrinsic Matters 

Petitioner adverts to certain extrinsic matters to show that the intent 
of section 927.7(f) is to make the payments claimed. These are men- 
tioned in the Preliminary Statement. The first is the failure to incorpo- 
rate in the amended order the one-eighth of a mile limitation proposed. 
Promulgation hearings under the act are held for the purpose of gath- 
ering information and to give the parties affected an opportunity to 
present evidence. There is not a perfect analogy to legislative pro- 
ceedings in that proposals are not in the nature of a bill which pro- 
gresses by definite stages to enactment. The order, or amended order, is 
prepared and issued on the basis of the entire record plus the application 
of the accumulated experience and the expertness of the administrative 
agency. Very often, as was the case here, the hearings are in the nature 
of a town hall meeting. Numerous proposals on many subjects were 
made and argued. The failure to adopt any one of the proposals does 
not in itself mean a great deal. 

In so far as the particular proposals here referred to are concerned, it 
appears that, whatever the reasons motivating them, the failure to adopt 
was not due to any intention to permit pipe-line diversion payments. 
The opposition was on the ground that distance alone should not be the 
test. No witness testified on the record in favor of allowing such pay- 
ments except that Mr. George 8. Reed at the oral argument on the pro- 
posed limitation as to movement to cheese facteries advocated pay- 
ments for manufacture into cheese within the plant where the milk was 
received from producers. As shown in the Preliminary Statement, the 
largest group of producers and the largest group of handlers made it 
clear that they did not sponsor such payments. 

The mere hint that it was the Department’s obligation, at its peril, to 
prohibit specifically such payments is surely not enough to say that 
failure to do so automatically reads into the order an interpretation 
which had not been previously there under substantially the same Jan- 
guage and which is inconsistent with the entire record upon which the 
amended order was promulgated and the purposes of market service 
payments. The milk industry in New York is notoriously complex. If the 
result sought by petitioner were to follow, the hearing process would be- 
rome interminable and would necessitate the issuance of endlessly de- 
tailed orders. 

The other extrinise matters cited by petitioner may be classified as 


the “opinions” and “impressions” of various officials. These have also 
been described in the Preliminary Statement. Of course these were not 
binding upon the Secretary of Agriculture. Queensboro Farm Products, 
Inc., v. Wickard, supra, p. 981. Reliance solely upon this ground is not 
necessary, however. Close study of the alleged commitments reveals 
that the officials were much perplexed and that the answers given were 
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merely their personal opinions, not binding upon the Secretary and 
merely “something to shoot at.” It was assumed, apparently, that the 
movement by pipe-line was between two plants. Their opinion, judging 
from Mr. Fee’s impression, was based on the belief that if pipe-line di- 
versions were not paid, the milk could be hauled to another plant for 
manufacture to the detriment of the producer-settlement fund because 
of the payment of transportation allowances. Again such a view 
assumes two plants because if only one plant is involved, the plant was 
not equipped solely for the receiving and shipping of fluid milk to the 
marketing area. It may very well be that pipe-line movements can take 
place between two plants. But that is a matter to be decided upon the 
facts in each case. Again it must not be overlooked that this assump- 
tion of two plants in each case was not conceded by market adminis- 
trator N. J. Cladakis who, prior to the period in controversy here, an- 
nounced, in effect, that such an assumption was erroneous. Hence there 
is no element of estoppel or any long-standing administrative construc- 
tion in favor of petitioner’s position. The administrative construction 
(apart from the (15) (A) proceedings mentioned above) has been to dis- 
allow the claims. 


Res Judicata 


We cannot agree with petitioner’s contention that inquiry into 
whether petitioner is entitled to the payments claimed is foreclosed by 
the decision in the former proceeding with respect to the month of June 
1940. This proceeding involves different claims and a different period 
of time. Res judicata is not applicable.2> Federal Trade Commission v. 
Raladam Company, 316 U. S. 149 (1942). In addition we have found 
in another proceeding involving petitioner that it operated one plant at 
Webster Crossing. In the Matter of Grandview Dairy, Inc., and Ark- 
port Dairies, Inc., supra. 

A further reason for not accepting the principle of res judicata, or 
even stare decisis, is the difference between the record in the former pro- 
ceeding and the record here. To say the least, the former record viewed 
in the light of the present record was incomplete. 

Several illustrations of incompleteness may be given. The stipulation 
in the previous record, apparently prepared by petitioner, states that 
Building No. 1 was “approved by a Health Authority for the receiving 
of milk to be sold in the New York Metropolitan Milk Marketing Area 
(p. 22 of the transcript of hearing), and that Building No. 1 was ap- 
proved by the New York City Health Authority for the receiving and 
shipping of fluid milk to the marketing area” (p. 27 of the transcript of 


% As the presiding officer said in his report, res judicata is a “‘principle of peace,’’ it forcloses 
inquiry into the truth and may be justified only to the extent that it, as a compensatory ad- 
vantage, brings ‘‘relief from rudundant litigation.’” When controversies as to whether res judicata 
is applicable present problems more difficult than examination of the merits, the reason for the 
rule seems to disappear. 
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hearing). The stipulation also states that petitioner’s operations at 
Webster’s Crossing “consisted of said Building No. 1 at which milk was 
received from producers” (p. 22). The obvious inference from these 
facts was that Building No. 1 was approved by the Health Department 
and equipped solely for the receiving and shipping of fluid milk. Peti- 
tioner so claimed in its brief (p. 3). This record shows that until Au- 
gust 20, 1940, Building No. 1 was approved as a “pasteurizing plant”’ 
and that even after that time it was approved as a “creamery.” 

In the former record, the stipulation states that Building No. 2 “prior 
to January 23, 1939, was not approved by any Health Authority for the 
receiving of milk, for the manufacture of cream or other dairy products 
requiring the approval of any Health Authority in the marketing area” 
(p. 27 of the transcript of hearing). This record shows that from 1932 
to January 23, 1939, as well as subsequent thereto, Building No. 2 was 
used for the manufacture of dairy products. Whether it was approved 
as a place where milk could be received (that is, from producers), for 
such purposes is another question. But the stipulation is so worded as 
to convey the impression that nothing went on at Building No. 2 until 
January 23, 1939, when separate approval was obtained. That is not 
the case as shown by this record. 

A further inadequacy remedied by the present record are facts with 
respect to the operation of Building No. 2. No indication is given in 
the former record as to whether Building No. 2 was operated with milk 
from any source other than Building No. 1. This record shows that the 
only milk, or at least practically the only milk, processed in Building 
No. 2 came from Building No. 1, and that both buildings were operated 
as a unit. 

The contrast between this record and the former record is not unlike 
that considered in Sprague v. Woll, 122 F.(2d) 128 (C.C.A., 7th 1941) 
(certiorari denied, 314 U. 8S. 669). The Interstate Commerce Commission 
in 1936 decided that the Chicago, North Shore and Milwaukee Railroad 
was not a “carrier” under the Railway Labor Act. The decision was 
made after a hearing in which no opposition was made to the road’s 
claim that it was exempt. Subsequently, a labor union requested a de- 
termination as to the status of the road under the Railroad Retirement 
Act and the Commissioner of Internal Revenue made a similar request 
with respect to the Carriers’ Taxing Act. On its own motion, the Com- 
mission reopened the proceeding, held one hearing, and made one record 
with respect to the question under all three acts. The full Commission 
then decided that the road was a “carrier,” that is, that it was part of 
the general steam-railroad system of transportation. 

In its opinion the Circuit Court of Appeals held that neither the 
Commission’s former decision nor a decision of the United States Su- 
preme Court in United States v. Chicago, North Shore & M. R. Co., 288 














356 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 A. D.631 


U.S. 1 (1933), holding the road not a “carrier” under the same defini- 
tion in 49 U. 8S. C. § 20a, precluded the Commission from going into 
the question de novo. While that part of its opinion holding the Com- 
mission not bound by its first decision was based upon provisions of the 
Interstate Commerce Act giving the Commission continuing jurisdiction 
over proceedings before it, the court seemed to be greatly influenced by 
the difference in the records of the two proceedings. It quoted the re- 
port of the Commission in the first proceeding, showing that its decision 
was based in part upon the fact that no carload freight was handled at 
either of the two principal terminals of the road. The court emphasized 
that this was shown to be untrue at the subsequent hearing. The court 
said “It is clear from the record that the evidence upon which the 
original report was based was very incomplete and inadequate, in the 
absence of any opposition to the contentions of the North Shore.” 

It is true that the part which res judicata should play in administra- 
tive proceedings is not yet clearly defined. Nevertheless, in carrying 
out the objectives of the act and the order, and in the public interest, 
we consider it our duty to examine all the facts shown by this record. 
We agree with the views of the Circuit Court of Appeals for the District 
of Columbia, stated in National Rifle Ass'n of America v. Young et al.. 
134 F. (2d) 524 (1943). Appellant had paid unemployment contributions 
to the District of Columbia Unemployment Compensation Board under 
protest for several years, claiming that it was exempt under the act. 
It obtained a hearing from the Board and was held exempt but the 
Board later reversed its position. In upholding the right of the Board 
to change its decision, the court said (p. 526): 


“Though the doctrine of res judicata has been applied to administra- 
tive action of some sorts, it is clear that this judicial doctrine is not to 
be imported into all administrative proceedings. . . . What errors ad- 
ministrative agencies themselves may correct depends ultimately upon 
the balance of conflicting considerations. It is always desirable that 
controversies be settled quickly and finally, but it is also desirable that 
they be settled correctly.” 


Recapitulation 


We have gone somewhat exhaustively into the entire subject of mar- 
ket service payments because it concerns not only petitioner and other 
handlers but is of vital interest to the thousands of producers whose 
returns are affected. 

We have seen the original justification for the payments, namely, the 
“service” to the market by the handler who moved his surplus or “dis- 
tress” milk to a manufacturing plant instead of shipping it to the mar- 
ket as fluid milk. We have seen that the payment was composed of two 
parts, (1) reimbursement for the estimated cost of handling the milk 
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through his country receiving station and (2) compensation for his 
transportation expenses. It would appear, then, that the service was 
considered to be the moving of milk from purely a receiving and ship- 
ping station by hauling it to another separate plant even though the 
haul might be short. 

Our examination then showed that after the issuance of Order No. 27 
in September 1938 until the issuance of Amended Order No. 27 on 
Mareh 31, 1941, there was no indication that pipe-line diversions war- 
ranted market service payments and that the basie requirements for 
qualification remained the same in Amended Order No. 27 as in Order 
No. 27. We next proceeded to examine the usual meaning of the word 
“plant” and its meaning as disclosed by the order, particularly section 
927.7(f). We found that the unitary integrated operations of petitioner 
ut Webster Crossing made the enterprise one plant. 

Petitioner has referred to a number of incidents in the history of this 
matter, the cumulative effect of which, at first glance, seems consid- 
erable. But examined separately and carefully, these incidents do not 
bear out the conclusions claimed by petitioner and do not outweigh the 
meaning derived from the wording of the order itself and its purposes. 
Furthermore, we find no such equitable considerations as would impel 
us to disregard what we consider the meaning of the order. There is no 
reference in the record to any drastic change in position by petitioner as 
a result of the opinion given it in May 1940 by Mr. Harmon. There 
was merely a rearrangement of equipment and some change in opera- 
tions. Of course, too, as pointed out above, petitioner was informed 
of a different view by Mr. Cladakis in June 1940. Petitioner cannot be 
said to have changed its position to its detriment by the decision in the 
former (15) (A) proceeding because that decision came after the period 
in question in this proceeding. 

It is appropriate, too, to point out that market service payments are 
a deviation from the normal pattern of regulation set out in the act and 
have not been provided in other orders issued thereunder. Inasmuch 
as a primary purpose of the act and the orders is to enhance returns to 
producers, and market service payments reduce such returns, it seems 
logical that, if a choice between a strict and a liberal construction must 
be made, the rule of strict construction should prevail. 

Consequently, it is our conclusion that petitioner operated one plant 
at Webster Crossing and is not entitled to market service payments for 
moving milk from Building No. 1 to Building No. 2. Of course, this 
makes immaterial the question as to whether the milk from Lakeville 
was delivered to Building No. 2 direct or through Building No. 1. Pe- 
titioner is entitled to payments on this milk if it met other requirements 
of the order not in controversy in this proceeding. 
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ORDER 
In view of the foregoing, the relief requested by petitioner with re- 
spect to milk received from producers at Webster Crossing and moved 
irom Building No. 1 to Building No. 2 is denied. The relief requested 
with respect to the milk moved from Lakeville to Webster Crossing is 
granted, provided petitioner has met the requirements of the order not 
in controversy here. Copies of this document shall be served upon the 

parties by registered mail or in person. 


(A. D. 632) 


In re WetLER-STERLING Farms Company. AMA Doc. No. 4-107. Decided 
May 8, 1944 


Liability of Corporation as Handler of Milk 
Handled Through Second Corporation 


Where corporate handler of milk had organized another corporation for the pur- 
pose of preventing it from making the reports and payments of money under 
Boston milk marketing Order No. 4 and so controlled and manipulated the 
funds of the corporate dummy that it had no assets with which to meet the 
required payments, it is held that the first corporation is liable as the handler 
for the amounts due the milk marketing administrator and the milk producers 
in connection with the milk handled through the second corporation, there 
being in essence but one entity. 

Court Decisions Followed 


Green Valley Creamery, Inc., v. United States, 108 F. (2d) 342, 3 A. D. 38 (1939) 
and Parker v. United States, 126 F. (2d) 370, 3 A. D. 45 (1942), 129 F. (2d) 
374, 3 A. D. 61 (1942), and 135 F. (2d) 54, 3 A. D. 65 (1943). 


Mr. David Greer, of Boston, Massachusetts, for petitioner. Messrs. Thomas F. 
Green, Jr., and A. T. Radigan for Office of Distribution. Mr. Glen J. Gifford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On October 20, 1942, the petitioner, Weiler-Sterling Farms Company, 
Boston, Massachusetts, filed a petition under Section 8c(15) (A) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), complaining of rulings made by the market administrator under 
Order No. 4 (7 CFR and 1939 Supp., Part 904), regulating milk han- 
dling in the Boston milk marketing area. As amended in January 1943, 
the petition attacks the market administrator’s determination that peti- 
tioner is liable for approximately $30,000 due on account of milk 
handled in 1938 and 1939 through Norway Dairy, Inc., and his demand 
that petitioner make up underpayments to producers for such milk. 

Order No. 4 provides for payment of minimum prices to milk pro- 
ducers by dealers, or handlers, who receive the milk from them. It sets 
up a system under which handlers make some payments to individual 
producers directly, and some to producers in general through the market 
administrator. Except for what is here the relatively minor question of 
underpayments to producers, mentioned below in the Conclusions, de- 
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tails of the system are not involved and need not be outlined. The main 
problem here is not whether the money is owed, but whether this peti- 
tioner is the one who owes it, and its solution depends upon whether the 
market administrator may legally disregard the corporate entity in this 
instance and consider two corporations as one and the same. 

An oral hearing was first set for February 23, 1943, but was continued, 
and the evidence was submitted on October 1 and 2, 1943, in Boston, 
before Glen J. Gifford, the presiding officer. Appearances announced 
were David Greer, Boston, attorney for petitioner, and Thomas F. 
Green, Jr., and A. T. Radigan of the War Food Administration, attor- 
neys for the War Food Administrator. Mr. Greer moved to strike the 
appearances for the War Food Administrator, questioning the propriety 
of his “being represented by counsel.” The presiding officer denied the 
motion. 

Five witnesses testified at the hearing, and a number of exhibits were 
introduced. Mr. Greer called as a witness Mr. Samuel C. Alexander, 
petitioner’s treasurer. Mr. Radigan called Messrs. Ernest Oliver Buck 
and Frank W. Bjorklund, president and clerk, respectively, of Norway 
Dairy, Inc., Edward G. Post, clerk of petitioner, and Harold P. Snow, 
an accountant for the market administrator. Since the nature of the 
issues makes rather detailed findings of fact preferable, and since most 
of the facts are not in dispute, the testimony and exhibits are not here 
summarized, 

After the hearing, both parties filed briefs, and oral argument before 
the presiding officer was held in Washington on November 2, 1943. Mr. 
Greer contended that petitioner ha demployed a legitimate method to 
accomplish its desire to limit liability in a business venture, that Nor- 
way Dairy, Inc., not petitioner, was the handler of the milk involved, 
and that the market administrator had sought to enforce a possible ob- 
ligation between the two corporations in an unauthorized way. Mr. 
Radigan argued that, on the basis of the situation disclosed by ex- 
amination of the records of Norway Dairy, Inc., the market adminis- 
trator’s action was authorized. 

In his report, issued on November 20, 19438, the presiding officer pro- 
posed findings, conclusions, and an order similar in effect to those herein. 
Petitioner excepted to proposed findings that Mr. Alexander fixed the 
price of milk which Norway Dairy, Inc., sold to petitioner, that peti- 
tioner owned the property occupied by Norway Dairy, Inc., and that 
petitioner assumed responsibility for the liabilities of Norway Dairy, 
Inc. It excepted to the proposed conclusions as not supported by the 
facts properly found. Oral argument was not requested. 


FINDINGS OF FACT 
1. Petitioner, a Massachusetts corporation, is a handler of milk within 
the meaning of Order No. 4. It was incorporated in 1935 as E. Weiler 
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and Sons, Inc., but the name was changed to Weiler-Sterling Farms 
Company in 1937. Its officers and directors are: Frank E. Weiler, 
president; Raymond A. Weiler, vice president; Samuel C. Alexander, 
treasurer; and Edward G. Post, clerk. 

2. Until his death in April 1938, Edward G. Weiler, father of Frank 
N. and Raymond A. Weiler, was president of petitioner and exercised 
control over its actvities, including the procurement of milk. After his 
death, his two sons took over his interest and control. 

3. Samuel C. Alexander has been treasurer and a director of petitioner 
since its incorporation. He is in charge of petitioner’s business office. 
During Edward Weiler’s life, Alexander was subject to his control and 
conferred with him concerning the business. The two went together to 
Norway, Maine, in 1938, on business in connection with Norway 
Dairy, Inc. 

4. Edward G. Post has been clerk and a director of petitioner for 
more than eight years. 

5. About November 12, 1936, Post went with Edward Weiler to Frye- 
burg, Maine, where he introduced Ernest O. Buck to Weiler. Later, at 
Weiler’s request, Buck met Weiler at Norway, Maine, where the two 
looked over properties suitable for a creamery. Weiler, in his name as 
trustee for petitioner, bought an old blacksmith shop. He employed 
Buck to see that the building was remodeled and prepared for use as a 
creamery. The creamery or receiving station, known as Norway 
Creamery, was completed by January 1, 1937, and Buck became its 
manager. Weiler hired Buck and paid him for his services. Petitioner 
assumed and paid the expense in connection with the acquisition and 
operation of Norway Creamery. 

6. There had been no receiving station at Norway, but there was one 
aut Fryeburg, about 40 miles away, at which Buck had been employed, 
and it was hoped that Buck’s solicitation would obtain for Norway 
Creamery some of the milk supply that had gone to Fryeburg. Much of 
the milk received at Norway came from producers who had sold to 
Fryeburg, and a constant rivalry existed between the two plants. At 
first, Norway Creamery announced in advance the price it would pay, 
and-later the price was posted at the plant. An effort was made to 
meet the Fryeburg price. Buck did not know whether the Fryeburg 
plant was complying with Order No. 4. 

7. Buck contacted producers to get them to send their milk to Nor- 
way Creamery. He continued as manager, at $35 per week, until Jan- 
uary 1, 1938. He ascertained what competitors were paying for milk, 
and with Weiler or Alexander determined Norway Creamery’s price 
to producers. He arranged for shipping milk to petitioner and others 
in the Boston milk marketing area. He received no payments for 
milk shipped to petitioner. Besides Buck, Norway Creamery had one 
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other employee, a general plant man. Philip Lovejoy succeeded the for- 
mer employee in this position in the spring of 1987. Norway Creamery 
continued operation until the formation of Norway Dairy, Inc. It kept 
no books at Norway. During 1937 it developed a local milk business 
in Norway. Weiler was “the last word” as to what should be done by 
Norway Creamery, both as to local and other business, just as he was 
with petitioner. Reports were filed and all obligations under Order 
No. 4 were met with regard to the milk received by Norway Creamery. 

8. In the latter part of 1937, Edward Weiler told Buck he wanted 
to get out of business in the country, as he did not know what the 
outcome was going to be, and did not think he could carry on. He said 
if a corporation was originated to supply milk to Boston, he would assist 
financially. He suggested that Buck be president of the corporation. 
Buck consulted Frank W. Bjorklund, a Norway attorney, about forming 
a corporation, and told him who the officers would be. Bjorklund did 
the legal work to organize Norway Dairy, Inc., a Maine corporation, 
formed early in January 1938. He talked to David Greer, then Weiler’s 
attorney and now counsel for petitioner herein, concerning the purpose 
clause. The authorized capital of the corporation was $10,000, con- 
sisting of 1,000 shares of a par value of $10 each. Only three shares 
were issued, one each to Buck, Bjorklund, and Lovejoy, each of whom 
paid $10 for his share. Buck was president and director, Lovejoy was 
treasurer and director, and Bjorklund was clerk and director. As $30 
was insufficient capital to organize and operate the corporation, ad- 
ditional capital was obtained through Weiler, and from the approxi- 
mately $100 a day local sales in Norway. Bjorklund sent his bill for 
organizing the corporation to petitioner on February 24, 1938, and the 
bill was paid. On January 10, 1938, he wrote Greer that the corpora- 
tion papers had been filed, and on January 25, 1938, he sent some cor- 
porate papers to Weiler, advising that they should be carefully safe- 
guarded with Weiler’s other corporation information. He corresponded 
with Alexander concerning issuance of stock, statement of ownership, 
insurance matters, etc. In a letter of June 18, 1938, to Alexander, 
Bjorklund referred to “Mr. Buck, your manager”, but at the hearing 
he testified that he did not know whether Buck was petitioner’s mana- 
ger. Buck became president, Bjorklund said, because he was manager 
of the dairy property at Norway. Bjorklund addressed correspondence 
to petitioner, knowing that Weiler and Alexander were in’ that office. 

9. From January 1938 until July 31, 1939, the period here involved, 
Norway Dairy, Inc., operated the plant which Norway Creamery had 
operated. Thereafter, operation of the plant was taken over by another 
corporation, Norway Creamery, Inc., of which Buck continued as mana- 
ger, but of which he is not an officer. 

10. Norway Dairy, Inc., carried on the business in the same manner 
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as Norway Creamery, with Buck as manager. It had the usual equip- 
ment of a receiving station, which it obtained from Norway Creamery, 
It carried on a local business, using proceeds of local sales to defray 
small current expenses. It reported local sales and expenditures from 
proceeds of local sales to Alexander. Unexpended proceeds were sent to 
petitioner. During the period involved, Norway Dairy, Inc., received 
5,919,439 pounds of milk from producers, and 12,680 pounds of skim 
and cream from other handlers. Milk left after making local sales 
was delivered to petitioner, except a small amount which was sold to 
other handlers. If it had more milk than petitioner desired, it separated 
the excess and shipped it as cream to petitioner. During the period 
involved, it received the following amounts from its sales: 


Weiler-Sterling Farms Coney ere teen er . $135,458.63 
Local Sales ae oie MN PE ae 18,349.25 
Fairview Dairy er ene Beet 2,563.20 
Wellesley Farms ey Og ea tt te ee 2,268.78 
Fryeburg Dairy Ss 505.71 


NONE sc ct ae Mitinews.. <a 


11. Norway Dairy, Inc., had a license in its name, issued by local 
authorities, to conduct its local business. The truck used for local 
business was registered in its name. It had a license from the Maine 
State Control Board. 

12. Before Edward Weiler’s death, he and Alexander were respon- 
sible for procuring milk for petitioner, and thereafter Alexander ac- 
cepted full responsibility for such procurement. Records concerning 
the local milk business of Norway Dairy, Inc., were kept at Norway and 
reported to Alexander, but other records of Norway Dairy, Inc., were 
kept by Alexander in petitioner’s office. Except for receipts from local 
business, which were reported and accounted for daily to him, Alex- 
ander had contro] of all money received by Norway Dairy, Inc. He 
approved the minutes of meetings of Norway Dairy, Inc., prepared by 
Bjorklund, and returned them to Bjorklund. He prepared the checks 
which were issued on Norway Dairy, Inc. He debited that corporation 
with rental payments, and credited them to petitioner. The monthly 
rental of $200, paid by Norway Dairy, Inc., to petitioner, was for occu- 
pancy of real estate, use of equipment, sbi compensation for keeping 
the records. During the period concerned, Alexander caused Norway 
Dairy, Inc., to change the carrier which transported the milk from 
Norway to petitioner. Alexander participated in fixing various prices 
paid and charged by Norway Dairy, Inc., and was consulted upon 
any unusual situations faced by that corporation. 

13. At Edward Weiler’s suggestion, Post was made auditor of Nor- 
way Dairy, Inc. Post received no compensation from Norway Dairy, 
Inc., and as far as he was concerned, his duties as its auditor con- 
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sisted of signing checks. Alexander prepared the checks, and Post 
signed them, as he had confidence in Alexander. He did not make 
deposits, and did not know the bank balance, but assumed there was 
money in the bank to pay the checks he signed. Except for checking 
the records of local sales at Norway, for submission to Alexander, and 
for signing checks, he took no part in the activities of Norway Dairy, 
inc. He had no correspondence with Buck. He signed most checks 
issued by the corporation, but one for $354 to Puritan Chevrolet, Ine., 
dated January 26, 1939, was signed by Frank E. Weiler. Post did not 
know why the corporation used two different colors for checks. On 
September 16, 1948, he signed and sent a check on Norway Dairy, Inc., 
for $5,000 to the market administrator, not knowing whether there was 
money to cover it, on advice of Greer, who was not then counsel for 
Norway Dairy, Inc., but for petitioner. 

14. Buck, for Norway Dairy, Inc., passed upon questions concern- 
ing the local business, such as sales prices, extension of credit, ete., re- 
porting all to Alexander. He relied upon Alexander to advise him in 
operating the business. He knew that actual control of the business 
Was in petitioner. With Edward Weiler or Alexander, Buck determined 
the price of milk Norway Dairy, Ine., sent to petitioner. Consulting 
Alexander, he fixed the price of milk to other handlers. He saw the 
books of Norway Dairy, Inc., on a few occasions in Alexander’s office. 
During the period involved, Buck increased his own and Lovejoy’s 
salaries. He knew there was a profit on local business, but when Alex- 
ander told him there was a loss on the milk sold to petitioner, he made 
no effort to secure other outlets. So long as he got his salary, he did 
not worry about profits. He had no responsibilities other than as plant 
manager. He did not know when the corperation ceased to do business, 
nor what was then in the treasury. His duties at Norway Creamery, 
Inc., successor to the corporation of which he was president, were the 
same as before. At the hearing, he did not know who was president of 
Norway Creamery, Inc. 

15. Norway Dairy, Inc., sometimes paid producers more, and some- 
times paid them less, than the price announced by the market adminis- 
trator. Some additional payments were made to producers. In some 
instances, in paying producers what they were due because of pay- 
ments at less than the announced price, the handler deducted sums 
paid in other periods in excess of the announced price. Such deductions 
amounted to approximately $188.53. 

16. Norway Dairy, Inc., made a profit on its local business, but 
lost money on its sales to petitioner. Alexander told Buck of this 
early in 1939. Its receipts from all sourees in 1938 were insufficient 
to meet its obligations, if its obligations to the market administrator 
for that year are included. Petitioner could have obtained milk else- 
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where, during the period involved, at prices as low as it paid Norway 
Dairy, Inc. 

17. During the period in question, the validity of Order No. 4 was 
being attacked in court. When the Supreme Court declared it valid, 
in Hood v. United States, 307 U.S. 588, on June 6, 1939, petitioner knew 
that payments to the market administrator would be enforced. Alex- 
ander told Buck that Norway Diary, Inc., would have to cease operat- 
ing if it had to make payments to the market administrator. Norway 
Dairy, Inc., ceased to operate on July 31, 1939, and was dissolved under 
Maine law in November 1940. 

18. Under date of June 30, 1939, the records of Norway Dairy, Inc. 
show a transfer of $5,016.64 to petitioner, with an entry explaining 
this as ‘1/1-6/30/39 Milk Shipments.” At the hearing, Alexander re- 
ferred to this as a transfer of assets, and said he could not remember 
the reasons for it. Bjorklund did not know what it was, and Buck 
could not explain it. It is not explained in the record. Petitioner sent 
a check for $5,016.64, payable to Norway Dairy, Inec., on September 
15, 1943, to a Norway bank for deposit. The only explanation for this 
in the record is that it was done, after discussion with Buck and pe- 
titioner’s officers, on advice of counsel. Buck did not recall approving 
it. As of July 31, 1939, the business of Norway Dairy, Inc., according 
to an audit, showed a deficit of $26.44, leaving a cash balance of $3.56 
when applied to the $30 of paid in capital. The records showed no assets 
other than this balance. They did not reflect the payment of September 
15, 1943. 

19. Norway Dairy, Inc., received forms for filing reports to the 
market administrator. Buck signed the reports, but sent them to 
Alexander and relied upon ‘him to fill out and file them. Alexander 
did not file them when due, but filled them out. They were filed in 
December 1940. The market administrator sent Norway Dairy, Inc, 
bills for claims due, but they were not paid. About September 16, 
1943, $5,000 was paid on the claims, this amount coming from the 
$5,016.64 sent to Norway by petitioner, mentioned above. Post signed 
the check on the advice of Greer, counsel for petitioner. 

20. On October 1, 1940, in the United States District Court for the 
District of Maine, the United States of America filed suit against Nor- 
way Dairy, Ine., and two other Maine corporations, seeking to enforce, 
and to prevent the three defendants from handling milk in violation 
of, Order No. 4. The petition was sworn to by Otie M. Reed, Acting 
Chief, Dairy Division, Surplus Marketing Administration, Department 
of Agriculture. It was supported by an affidavit, sworn to on September 
19, 1940, by Samuel W. Tator, the market administrator, to the effect 
that the defendants were handlers of milk subject to the order, and that 
he could not determine just what they owed because they had not filed 





_ D. 632 
orway 


4 was 
valid, 

knew 
Alex- 
perat- 
orway 
under 


, Ine, 
aining 
er re- 
ember 
Buck 
r sent 
ember 
wr this 
id pe- 


roving f 


ording 
$3.56 
assets 
ember 


‘oO the 
am to 
cander 
led in 
, Ine, 
er 16, 
m. the 
signed 


or the 
t Nor- 
iforce, 
ylation 
A cting 
‘tment 
ember 
effect 
d that 
t filed 


A. D. 632 WEILER-STERLING FARMS COMPANY 365 
any of the required reports. David Greer filed a separate answer for 
Norway Dairy, Inc. In a stipulation filed on November 19, 1940, signed 
by Greer as its counsel, Norway Dairy, Inc., agreed to file reports by 
December 19, 1940, to comply with Order No. 4 during pendency of the 
suit, and to allow the market administrator to examine its records. 
Greer withdrew as attorney for Norway Dairy, Inc., on January 
28, 1943. 

21. After reports were filed pursuant to the stipulation of November 
19, 1940, the market administrator billed Norway Dairy, Inc., as the 
handler, for amounts due him under the order for milk it handled from 
January 1938 through July 1939. Subsequently, he determined that 
petitioner was the handler of such milk and liable for the amounts due 
him and the amounts owed to producers because of the deductions 
mentioned in Finding 15. 


CONCLUSIONS 


The announcement of the appearance of attorneys for the War Food 
Administrator was not in accord with our practice. In adversary pro- 
ceedings, where the Department appears in a prosecuting or defending 
as well as in a deciding capacity, we regard the Secretary or the War 
Food Administrator as the one who decides. We formerly regarded the 
Department, not the Secretary (presently analogous to the War Food 
Administration, not the Administrator), as the party prosecuting or de- 
fending. Accordingly, the rules of practice for (15)(A) proceedings 
provide that the term “party” includes the Department, and that the 
Department may be represented by an attorney assigned by the So- 
licitor (7 CFR, Cum. Supp., 900.51(1), 900.60(b)). More recently we 
have come to be more specific and to point out the particular organiza- 
tion or bureau within the Department as the party. See 2 A.D. 648, 
658; 3 A.D. 2. Sometimes even a division of the bureau, such as the 
Dairy and Poultry Branch, acts as the party in filing stipulations, 
briefs, motions for reconsideration, ete. See 2 A.D. 329, 331. Under 
these circumstances, the appearance of Mr. Green and Mr. Radigan 
was not for the War Food Administrator, who was represented by the 
presiding officer, but was for either the “Department,” the War Food 
Administration, Food Distribution Administration, or the Dairy and 
Poultry Branch, and should have been announced as for one of these. 
However, use of the incorrect terminology does not appear to have 
prejudiced either party, and nothing more than this statement seems 
necessary because of it. 

Such deductions as are mentioned above in Finding 15 were held 
unauthorized in In re Henshaw, 1 A.D. 721 (1942). Since the amount 
involved is relatively so small here, and since the reasons for the hold- 
ing, on similar facts, are fully discussed as the second point in the 
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Henshaw decision, we simply refer to that decision for the reasons for 
concluding that the market administrator was correct in ruling that 
the amounts deducted were due to producers. 

It is apparent from the Findings that petitioner had Norway Dairy, 
Inc., organized to take over the receiving station at Norway, and so 
controlled its prices and funds that its receipts practically balanced 
its expenses, not counting what it should have paid the market admin- 
istrator. When the Supreme Court passed favorably upon the validity 
of the act and Order No. 4, petitioner saw to it that Norway Dairy, 
Inc., had no assets on hand to pay the market administrator. In these 
particulars, and in many others, the situation is very similar to that of 
the Green Valley Creamery, Inc., another client of petitioner’s counsel, 
as described in four decisions! of the Circuit Court of Appeals, First 
Circuit, published in the January 1944 issue of the Agriculture De- 
cisions (3 A.D. 38-73). Parker, who the court said had used the cor- 
poration as a buffer between Stuart Milk Company and the market 
administrator and had caused it to have no assets available to pay the 
sums due to the market administrator, was held responsible for such 
sums. The responsibilty there was enforced by civil contempt pro- 
ceedings against Parker, but in the February 3, 1942, opinion the court 
said: “The Government in its original bill in equity, seeking a decree 
enforcing Order No. 4 as amended, might perhaps have proceeded on the 
theory that Green Valley was but the alter ego of its sole stockholder 
Howard B. Parker, and that looking behind the corporate facade 
Parker should be held personally liable as the ‘handler’ obligated to 
make payments to the market administrator. Or, perhaps the Govern- 
ment might have taken the line that Green Valley was merely a pur- 
chasing agent, an instrumentality used by Stuart; and hence that 
Stuart was the ‘handler’ subject to.the order.” If we substitute Nor- 
way Dairy, Inc., for Green Valley and petitioner for Stuart in the last 
sentence quoted, which the parallel fact situations amply justify, 
what the court said might have been done there is just what was 
done here. 

Petitioner contends that the market administrator was estopped to 
consider the petitioner as the handler here because of the suit in which 
Norway Dairy, Inc., had been alleged to be the handler. Perhaps this 
derives from the action of the court, in the contempt proceedings against 
Parker, in not allowing “the Government to go back of the adjudica- 
tions of the interlocutory and final decrees.” This seems to be only 
a refusal to allow the complaining party to question a judgment on 
which the claim of contempt rested. Nothing here rests or is based 
upon a decree in the suit against Norway Dairy, Inc. This record 

1 Green Valley Creamery, Inc., v. United States, 108 F. (2d) 342, 3 A.D. 38 (1939) and Parker v. 


United States, 126 F. (2d) 370, 3 A.D. 45 (1942), 129 F. (2d) 374, 3 A.D. 61 (1942), and 135 F. 
(2d) 54, 3 A.D. 65 (1943). 
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does not even show what happened in the suit after Greer withdrew 
as counsel, or whether there has been any decree. In this regard, in- 
volving the remedy chosen rather than the matter to be remedied, the 
situations are not alike. Furthermore, aside from the question of the 
extent to which estoppel may be applied in matters involving public 
officers, we do not think that one who conceals facts by denying access 
to reports and records can later estop another who may wish to change 
his position when he learns what the facts really are. Neither Norway 
Dairy, Inc., nor petitioner, whose treasurer withheld the reports required 
by law, would seem to have the clean hands required of one seeking 
to invoke the equitable doctrine of estoppel. 

What the court said might have been done in the Green Valley case, 
and what the market administrator did here, would seem to be a proper 
application of the well recognized rule that corporate entity will be dis- 
regarded when to do so would promote justice and prevent fraud or 
evasion of a statute. As is stated in a brief filed by the Dairy and 
Poultry Branch, the officers and directors of Norway Dairy, Inc., had 
abdicated. The petitioner so manipulated the corporate dummy that 
the activities of the two corporations constituted one unified operation, 
and Norway was treated as a mere department of petitioner’s business. 
There was but one entity. Under these circumstances, the market ad- 
ministrator correctly and legally considered that the petitioner was 
the handler involved. 


ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. Copies of this document shall be 
served upon the parties by registered mail or in person. 


(A. D. 633) 


In re ANTONE AMarRAL, JutIA C. AMarAL, and AmaraL Cooperative Dairy. AMA 
Doc. No. 47-1, 2, and 3. Decided May 29, 1944. 


Handler of Milk, Who is—Joint Liability of Handler— 
Scheme to Evade Order Detected 


Farmers who purported to sell cows to a corporation but continued to keep and 
care for them as before the sale, held to be producers of milk within the 
meaning of Order No. 47, and the corporation and two individuals who acted 
together in the execution of a scheme intended to evade the order for their 
mutual benefit by attempting to show that they were producers, and there- 
fore, not subject to the order, held to be “the handler” and jointly liable for 
payments required of the handler. 


Agriculture Decisions Followed 


In re Henshaw, 1 A.D. 721 (1942), and In re Cosgrove, 1 A.D. 503 (1942), affirmed, 
Cosgrove v. Wickard, 49 F. Supp. 232, 2 A.D. 610 (1943). 
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Court Decision Followed 
Elm Spring Farm v. United States, 127 F. (2d) 920 (C.C.A. Ist, 1942). 


Mr. David Greer, of Boston, Massachusetts, for petitioners. Messrs. Thomas F. 
Green and A. T. Radigan for Office of Distribution. Mr. Glen J. Gifford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On August 13, 1942, Antone Amaral, Julia C. Amaral, and Amaral 
Cooperative Dairy each filed a petition under Section 8c(15) (A) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
- et seq.), complaining of action taken by the market administrator under 
Order No. 47 (7 CFR, 1940 and 1941 Supps., Part 947), regulating milk 
handling in Fall River, Massachusetts. The petitions were consolidated 
for hearing, and a single record was made for all three. 

Order No. 47 requires milk handlers to make certain payments to the 
market administrator in connection with the milk they handle, but dur- 
ing the period involved a handler was not subject to this requirement if 
he did not receive milk from producers. That is, the order did not 
apply to one whose entire milk supply came from his own production 
and from other handlers, except that he had to make reports to the 
market administrator. Amaral Cooperative Dairy, one of the pe- 
titioners, filed reports showing all of its milk as of its own production 
or purchased from other handlers, and made no payments. When the 
market administrator verified the reports, he concluded that this pe- 
titioner was not a producer of milk, but received most of its milk 
from individual producers. Accordingly, he billed this petitioner, jointly 
with the other two, for over $6,000, the total of the payments due in 
connection with the milk received from producers. The two Amarals 
allege that this billing is erroneous as to them because neither of them 
received the milk or was a handler during the period involved. Co- 
operative. alleges that the billing is erroneous because it was the pro- 
ducer of the milk, and hence no payments are due in connection with 
that milk. 

A hearing was held in Fall River on September 28, 1943, before Glen 
J. Gifford, the presiding officer. David Greer, Boston, Massachusetts, 
appeared for the three petitioners, and Thomas F. Green and A. T. 
Radigan, Office of the Solicitor, Department of Agriculture, for the 
government. The testimony and exhibits need not be summarized, as 
there is no serious dispute as to the pertinent facts, which are set out 
below in the Findings of Fact. 

After the hearing, the War Food Administration and petitioners filed 
briefs. Oral argument was had before the presiding officer in Washing- 
ton on November 2, 1943. In his report, issued on November 26, 1943, 
the presiding officer proposed findings similar in effect to those herein, 
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and conclusions that Julia C. Amaral was liable as the handler, and that 
Antone and Cooperative were not handlers. He recommended that the 
petition of Mrs. Amaral be dismissed, but that the other two be granted. 
No exceptions to the report have been filed. 


FINDINGS OF FACT 


1. For over 20 years Julia C. Amaral has owned the realty at 49 
Murray Street, Fall River, Massachusetts. Prior to September 1940 
she engaged there in the business of receiving milk from producers and 
selling it as milk in Fall River, within the marketing area described in 
Order No. 47. Her son, Antone Amaral, managed and was in complete 
charge of the business, for which he received a salary of $30 per week. 
John and Joseph Amaral, two other sons of Julia C. Amaral, also worked 
there. Antone Amaral owned three Ford trucks used in the business, 
but received no compensation for their use. The business was operated 
as Amaral Dairy. 

2. In August 1940, John H. Isherwood, John Costa, Manuel Nello, 
Antone Amaral, John Raposs, Seniac Medeiros, Bento Costa, Jess Sil- 
via, and John O. Soares, being dissatisfied with conditions under Order 
No. 47, after obtaining legal advice from David Greer and discussing 
the matter among themselves, as incorporators organized Amaral Coop- 
erative Dairy, a Massachusetts corporation, for the purpose of operating 
the milk business at 49 Murray Street. All the incorporators except 
Antone Amaral were producess of milk which they sold to Amaral 
Dairy. Each incorporator was elected a member of the board of di- 
rectors, Antone Amaral was elected president and treasurer, and John 
H. Isherwood was elected clerk. 

3. From September 1940 through December 1941, Armaral Coopera- 
tive Dairy employed Antone Amaral as its manager, at a salary of $30 
per week. In addition, it paid him $10 per week each for the use of his 
three trucks. It obtained a Fall River milk distributor’s license. By 
agreement with Julia C. Amaral, it paid her $25 per week for use of the 
plant, including building and equipment, at 49 Murray Street. The 
agreement mentioned no consideration for the milk routes or good will 
of the business. John and Joseph Amaral worked at the plant as they 
did before and since. 

4. From September 1940 through December 1941, Antone Amaral 
managed the receiving, pasteurizing, and distributing of milk at and 
from 49 Murray Street as he had before. The name “Amaral Dairy” 
remained on his trucks and on slips used for bills. The customers were 
not notified of any change in ownership of the business. If any change 
in equipment was made during this period, the new equipment was 
purchased by Julia C. Amaral, not by the corporation. 

5. Amaral Cooperative Dairy was dissolved on December 31, 1941, 
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as a result of a revision of Order No. 47 which became effective on De- 
cember 3, 1941. Since then the business has been operated by Amaral 
Dairy, Inc., a corporation of which Antone Amaral is manager. No in- 
corporator of Amaral Cooperative Dairy other than Antone Amaral has 
any interest in Amaral Dairy, Inc. 

6. When Amaral Cooperative Dairy was organized, each of the di- 
rectors except Antone Amaral purported to sell his cows to it. A valu- 
ation for the cows each director owned was agreed upon. The director 
gave the corporation a bill of sale for his cows, for which he received 
payment of the agreed value partly in stock of the corporation, and 
partly by a note secured by a mortgage on the cows. No payment, in- 
terest or principal, was made on any of these mortgage notes. Antone 
Amaral, who owned no cows, was issued one share of stock, for which 
he paid $10, the par value. 

7. Each director kept the cows on his farm as he had before, feed- 
ing, caring for, and milking them, and sending the milk to the plant at 
49 Murray Street. He raised or bought and paid for their feed, paid 
taxes and insurance on them, and kept or disposed of their calves for 
his own use and benefit. If a cow died, he would replace her at his own 
expense. He kept a license or permit to produce milk. Different direc- 
tors were selected periodically to inspect the cows on the farms of all 
directors. 

8. Each week each director received an “advance” equivalent to 6¢ 
per quart of milk he delivered to the plant that week. About every three 
months the directors met and determined what amount was available 
after paying corporation expenses, and distributed this amount to the 
directors in proportion to the quantity of milk delivered by each. In 
one instance this amounted to 14¢ per quart delivered, less each di- 
rector’s proportionate share of the expense of organizing the corporation. 
Although the exact amount is not clear from the record, it appears that 
each distribution amounted to approximately 14¢ per quart of milk de- 
livered: These two items, the “advances” and the amounts distributed, 
were all that the directors received for maintaining, feeding, caring 
for, and milking the herds and delivering the milk to the plant, there 
being no other payments, allowances, or adjustments for costs of feed, 
upkeep, replacements, etc. 

9. Bento Costa ceased delivering milk to the plant before the end of 
December 1941. He surrendered the corporate stock, the note, and the 
mortgage he had received, and got back the bill of sale of the cows he 
had given. When the corporation was dissolved, the other directors 
made similar swaps of stock and papers. The record does not show 
whether Antone Amaral, upon surrendering his share of stock, recovered 
che $10 he paid for it. 

10. Most of the records of Amaral Cooperative Dairy do not appear 
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in the record, as they had been turned over to two auditors who had 
assisted it but had taken other positions or gone into the armed forces. 
11. Amaral Cooperative Dairy, in reporting to the market adminis- 
trator, treated the milk received from its directors from September 
1940 through December 1941 as milk of its own production, on which 
no payments to the market administrator were due. The market ad- 
ministrator determined that such milk was received by a handler from 
producers, and that in connection with it there was due $597.01 to the 
Administrative Assessment Fund, $105.56 to the Marketing Service 
Fund, and $5,458.20 to the Producer-Settlement Fund, a total of 
$6,160.77. He billed the three petitioners jointly for this total. 


CONCLUSIONS 

Since no exceptions to the presiding officer’s report were filed, it may 
be assumed that the parties do not now object to the proposals in the 
report. See 7 CFR, Cum. Supp., 900.64(d): In re Gentry-Thompson 
Stock Yards Company, 2 A.D. 173, Pike & Fischer, Decisions, 46b.33-1 
(1943). Accordingly, dismissing Julia C. Amaral’s petition and grant- 
ing the other two would be warranted. However, consideration of the 
whole record recommends somewhat different action. 

There appear to be two principal issues to be resolved. One is 
whether, its relations with the Amarals aside, the corporation was the 
producer of the milk received from its directors, so as to exempt it from 
payments under the Order. Section 947.6(a) provided that no provision 
of the Order “shall apply to a handler who purchases or receives no 
milk from producers, except that such handler shall make such reports 
pursuant to § 947.5 as the market administrator may require.' If the di- 
rectors were the producers, the corporation would not come within this 
section, as it admittedly received milk from the directors. 

Petitioners argued that differences in the plans followed take the 
present situation out of the scope of the court decision in Elm Spring 
Farm v. United States, 127 F.(2d) 920 (C.C.A. 1st, 1942). But the facts 
seem very similar to those discussed in that case and in Jn re Henshaw, 
1 A.D. 721 (1942), and In re Cosgrove, 1 A.D. 503 (1942), affirmed, 
Cosgrove v. Wickard, 49 F. Supp. 232, 2 A.D. 610 (1943). No further 
discussion than reference to those opinions is necessary to support our 
conclusion that the individual directors, not the corporation, were the 
producers of the milk they delivered to the plant. While the specific 
wording of Order No. 4, involved there, is different from that of the pro- 
Visions involved here, the applicable principles and reasoning are not 


This provision (7 CFR, 1940 Supp., 947.6(a) was in effeet during the period involved up te 
December 3, 1941, on which date a revision cf the Order became effective. As revised, the ap- 
plicable provision (7 CFR, 1941 Supp., 947.6(f) was considerably different, and even the corpora- 
tion did not press a claim that it came within the revised provision. In fact, these concerned 
dissolved the corporation rather than undertake the expense of litigation directed toward having 
it declared within the provision. Discussion of the revision therefore seems unnecessary 
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different. The milk, then, was milk received by the corporation from 
producers, in connection with which the corporation was subject to all 
provisions of the Order. 

The other principal issue is whether one, two, or all three petitioners 
are liable for the payyments due in connection with the milk received. 
We agree with the proposed conclusions that Julia C. Amaral is liable. 
The whole scheme constituted an attempt to escape making payments 
required by the order, a valid regulation, so that these particular pro- 
ducers would get more for their milk and Amaral Dairy would have an 
undue competitive advantage over handlers complying with the order. 
As was said in the Elm Spring Farm ease, if this plan worked, other 
handlers would be driven to making similar arrangements with their 
producers, and the whole regulatory scheme would break down. The 
arrangements did not change the real nature of the business, and did not 
excuse Amaral Dairy, or Julia C. Amaral, from making the payments 
required by the order. 

In the presiding officer’s report, Antone Amaral was considered merely 
un employee of others, not a handler, and therefore not liable. We do not 
agree. The record night not support a formal finding that for all pur- 
poses, Amaral Dairy was a partnership composed of Julia C. and Antone 
Amaral. But it does show that Antone’s relationship to the business 
was something more than that of the usual hired hand. He operated 
the dairy for his mother, and two of his brothers worked there. We do 
not mean that there is anything wrong in this, but it is well recognized 
that transactions between members of the same family need not always 
be viewed as if the relationships did not exist. Justification for this 
principle is found here. Antone did not purport to charge his mother 
for the use of his trucks, but when the corporation existed, he got $30 
a week for use of the trucks while his mother got only $25 a week for 
use of all other equipment used. From this it might reasonably be 
concluded that, in addition to management, for which he received a sal- 
ary, Antone supplied Amaral Dairy with property of greater value than 
that supplied by his mother. Ordinarily, at least, this would mean that 
his interest in the business was greater than hers. 

We do not agree that the corporation is not liable. In holding that 
Julia C. Amaral is liable, it is not necessary to say. that she, and she 
alone, was “the handler” who received the milk, and that hence no 
other could be “the handler” of that milk. To say that the attempted 
use of the corporation as a screen did not serve to excuse her from com- 
pliance with the order does not mean that the corporation is entirely 
out of the picture, as if it never existed. The activities of the three pe- 
titioners constituted one unified operation. They acted together in exe- 
cuting a plan intended to evade the order for their mutual benefit. To- 
gether they constituted “the handler” of the milk. Together they are 
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liable for payments the order required of the handler. The market ad- 
ministrator properly billed them all. 


ORDER 
In view of the foregoing, the relief requested by the petitioners is de- 
nied and their petitions are dismissed. Copies of this document shall be 
served on the parties by registered mail or in person. 


(A. D. 634) 


In re Datry Spectatties. Inc., and Brook Hm Farm, Inc. AMA Doc. No. 41-16 
Decided May 31, 1944. 


Applicability of Prerequisites of Notice, Opportunity for Hearing and Evidence to 
Specific Provision of Order—Effect of Substantial Variance Between Provision 
of Proposed Order and Order as Adopted—De Novo Consideration in 
Proceeding Under Section 8c(15) (A) of Act 


Previous order granting relief to petitioners affirmed because (1) provisions of 
Order No. 41 in dispute fail to satisfy requirements of act as to notice, oppor- 
tunity for a hearing and evidence, and (2) even if such requirements do not 
apply to specific provisions of Order No. 41, as distinguished from the order 
as a whole, petitioners would be entitled to de novo consideration here since 
provisions are substantially different from any considered at the promulgation 
hearing and such consideration would result in a decision in favor of pe- 
titioners. 


Mr. Matt Wallrich, of Shawano, Wisconsin, for petitioners. Messrs. G. Osmond 
Hyde, Jesse L. Cook, A. T. Radigan, Thomas F. Green and Clarence H. Girard 
for Office of Distribution. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

On January 7, 1944, an order (3 A.D. 1) was entered in this proceed- 
ing! granting the relief requested by petitioners. On February 7, 1944, 
a petition for reconsideration was filed by the Office of Distribution and 
a reply thereto was filed by petitioners on February 21, 1944. On 
February 24, 1944, a supplemental order (3 A.D. 83) was entered allow- 
ing reargument by the Office of Distribution in the form of a brief, with 
opportunity to petitioners to file a reply brief. The brief and reply 
brief were filed. 

The petition for reconsideration and the supporting brief strenuously 
urge that the disputed provisions were not deficient in notice, oppor- 
tunity for hearing or evidence because (1) they were merely a detail of 
the pricing scheme upon which the hearing was held, (2) there was evi- 
dence in support of these specific provisions, and (3) promulgation pro- 
ceedings are legislative in nature and do not require notice, opportunity 
for hearing or evidence in connection with specific provisions in an order 


issued. 





1The proceeding is one under section 8c(15)(A) of the Agricultural Adjustment Act (1933), as 
amended and as reenacted and amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 et seq.). 
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In connection with the argument that the provisions were merely a 
detail of the pricing scheme proposed and heard, the brief insists that 
the regulation protested was regulatory of handlers generally, not pro- 
ducer-handlers. We do not think this argument persuasive because 
the brief itself admits that the effect of the provisions was to force the 
handler purchasing the milk from the producer-handler to use the milk 
in the lowest-price class. Naturally then, the producer-handler would 
receive only a price for the milk commensurate with such use. But, at 
any rate, the brief conveniently assumes that our order of January 7 
was based upon the conceptions that the provisions were regulatory of 
_ producer-handlers, that the provisions varied from those proposed, and 
that consequently they were invalid. The question is not that simple. 
Our decision was based on the totality of petitioners’ case. As we said 
in our January 7 order, we thought such totality warranted exemption. 
We still think so. 

We do not agree that the regulation protested was a mere detail of the 
pricing scheme proposed and discussed at the hearing. In so far as 
these petitioners are concerned, it was substantially different and it 
materially affected a business operation which was going on before the 
promulgation proceedings. 

We do not agree either that there was evidence introduced at the 
hearing specifically supporting the regulation. The proposed agreement 
and order upon which the hearing was held were offered by a coopera- 
tive association of producers with long experience in marketing milk in 
the Chicago area, the Department of Agriculture prepared, before the 
hearing, and inserted in the record a 133-page economic analysis of the 
Chicago market and the provisions of the proposed order, and the De- 
partment at that time had outstanding orders which treated milk pur- 
chased from handlers by producer-handlers in different ways, some 
making no mention of the subject and others containing a regulation 
similar to or varying from the regulation protested. With such the 
background, no notice, testimony or exhibit intimated the desirability or 
necessity of the requirement finally issued that petitioners resist. To 
rest the evidence for the requirement on (1) unregulated surplus, and 
(2) the mention of producer-handlers on page 88 of the 133-page an- 
alysis, is to invoke facts which were known before the hearing. The 
existence of surplus and its adverse economic effects were so well-known 
as to constitute practically matters of official and judicial notice. 
That there were producer-handlers servicing the market was known 
because the proposed order exempted them. Whatever the terms “due 
notice,” “opportunity for a hearing,” and “finds . . . upon the evidence 
introduced at such hearing . . . ,” mean in a rule-making proceeding, 
we believe that, in this case, it is not enough that after the notice, after 
investigation preceding the hearing, and after the hearing, it was 
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guessed that it might be necessary, “out of abundance of caution,” to 
insert provisions substantially differing in nature and results to peti- 
tioners from the provisions discussed at the hearing. Too, the insertion 
of the provisions was later found to be unnecessary. 

But even if the Office of Distribution is correct in its claim that no- 
tice, opportunity for a hearing and evidence are not required in con- 
nection with the issuance of a specific provision of an order, as distin- 
guished from the order in its entirety, our former conclusions would not 
change. Either in the promulgation proceeding, or in this proceeding, 
petitioners are entitled to a hearing on the matter in dispute. If the 
provisions are not deficient under section 8c(3) and (4), petitioners 
should have de novo consideration here. As we hinted in our order of 
January 7, we believe that such consideration would result in action 
favorable to petitioners. 

The brief finally argues that we are precluded from holding the pro- 
Visions invalid as to petitioners because of the decision of the Circuit 
Court of Appeals for the Seventh Cireuit in United States v. Wright- 
wood Dairy Co., 127 F.(2d) 907 (1942). We do not accord to that de- 
cision the sweeping effect claimed, namely, that each and every pro- 
vision of the Chicago order was held valid as to every subject handler. 
Wrightwood was contending, among other things, that no hearing was 
held upon Order No. 41 because the order issued differed from the pro- 
posed order upon which the hearing was held. It attacked the order in 
its entirety. It was not affected by the provisions in dispute here. After 
discussing and disposing of Wrightwood’s argument that the marketing 
area regulated was smaller than the marketing area in the proposed 
order, the court said (p. 911): 

“We have examined the other differences between the proposed 
agreement and the issued order, but they too fail to show that there was 
no hearing in the proper sense. We conclude that the defendant had a 


right to be apprised of the facts. That right it was fully accorded, for 
there was a hearing: it was genuine, not sham and pretense.” 


In our opinion, the petition for reconsideration and the brief are un- 
duly optimistic in taking the position that these words of the court 
mean that no handler could thereafter successfully assert that a pro- 
vision of the order affecting him was (1) invalid for lack of notice, 
hearing or evidence, or (2) was otherwise not in accordance with law. 

The petition for reconsideration is dismissed. 
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(A. D. 635) 


Joun Mavampuy v. R. J. Kuenster, doing business as Kuenster Brothers. P&S 
Doc. No. 1581. Decided May 1, 1944. 


Dismissal of Complaint for Failure to Prove Violation of Act 


Where respondent, a market agency, upon receipt of a shorthorn bull to be sold 
for complainant’s account, used reasonable care and diligence in selling the 
animal for a fair market price, remitted to complainant the net proceeds from 
the sale, and the evidence fails to establish the allegation of damage sustained 
by complainant, it is held, the respondent did not violate the act, and the 
complaint should be dismissed. 


Mr. F. B. Brian, of Toulon, Illinois, for complainant. Miss Lotus Therkelsen and 
Mr. Richard F. Roche, Examiners. 


- Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.). The complainant, 
John Malamphy, of Bradford, Illinois, filed a complaint on or about 
July 13, 1948, with the District Supervisor, Packers and Stockyards Di- 
vision of the United States Department of Agriculture, Chicago, Illinois, 
seeking reparation against the respondent, R. J. Kuenster, doing busi- 
ness as Kuenster Brothers, Union Stock Yards, Chicago, Illinois. 

The parties waived oral hearing and presented evidence under the 
shortened procedure provided by the rules of practice (9 CFR, Cum. 
Supp., 202.17, 202.53; 6 F.R. 3141, 3145). 

The complainant alleges in substance that on April 14, 1943, the com- 
plainant shipped by truck to the respondent at Chicago, Illinois, one 
fat full blooded shorthorn bull. The animal was to be sold by the re- 
spondent for the account of the complainant. The complainant claims 
that the respondent did not sell this bull for his account but in some 
manner substituted another bull, sold it for $174.20 for the complain- 
ant’s account, and remitted to the complainant the net proceeds of the 
sale of this animal. The complainant claims as damages the difference 
between the value of his bull and $174.00. He alleges that his bull 
weighed 1600 pounds and should have sold for $14 per hundred weight, 
or $224. Therefore he asks $50 in reparation. 

The complainant submits as his opening statement of facts, affidavits 
executed by him, by his son, John M..Malamphy, Jr., by his landlord, 
F. B. Brian, and by a truck driver, Gilbert Hall, who transported the 
complainant’s bull to market. It appears from these affidavits that the 
affiants estimated that the bull weighed 1500 to 1700 pounds before it 
was shipped to market; that Brian and Malamphy knew that on the 
date of sale fat bulls were selling for $1 to $1.50 more per hundred 
weight than the amount obtained for the animal which was sold for the 
complainant’s account; that the complainant’s bull was a large red ani- 
mal with some white spots; and that a salesman for the respondent 
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stated to Gilbert Hall that he had sold a brindle bull for the complain- 
ant’s account. 

The respondent in his answer denies liability and in the answering 
statement alleges that he received from the Union Stock Yard and 
Transit Company a bull to be sold for the complainant’s account; that 
the animal was sold at $174.20, the fair market price; and that the net 
proceeds were remitted to the complainant. The answering statement 
of facts contains an affidavit executed by Norman Ross, the respondent's 
yardman, stating that on April 14, 1948, he received from the stockyard 
company’s call office a truck consignment slip indicating that pen 27, 
block 5, division D, contained ‘1 cattle” consigned by John Malamphy, 
of Wyoming, Illinois; that he took a shorthorn bull from this pen; 
and that he delivered it to the respondent’s salesman, John Teefel, at 
pen 14, block 15, division D. In an affidavit in the answering statement 
of facts, Teefel states, among other things, that he received a shorthorn 
bull from Norman Ross on April 14, 1943, with a truck consignment slip 
indicating that the animal had been consigned by John Malamphy ; 
that the animal was placed in pen 14, block 15, division D; and that 
after a “thorough workout” the bull was weighed at 1340 pounds and 
sold to H. M. Wheeler at $13 per hundred weight. The answering 
statement of facts contains the truck consignment slip indicating that 
the Union Stock Yard and Transit Company of Chicago received from 
trucker Gilbert Hall “1 cattle” owned by John Malamphy of Wyoming, 
Illinois and that this animal was delivered to pen 27, block 5, division 
D. The consignment slip does not describe the animal. A seale ticket 
filed as an exhibit shows that “1 cattle” weighing 1340 pounds was sold 
for $174.20 to H. M. Wheeler. The scale ticket states that the animal 
was received from C. E. Harding, and on the back of the scale ticket 
is a pencil notation “John Malamphy Roan Bull 14”. Teefel’s affidavit 
states that the scale ticket shows the animal was sold through C. F. 
Harding because the respondent is cleared by that firm and that at the 
time the animal was weighed he, Teefel, made a notation on the back 
of the scale ticket “John Malamphy”. He does not state wher the 
phrase “Roan Bull 14” was written on the scale ticket. Teefel also says 
that when the truck driver, Gilbert Hall, questioned him about the 
animal he sold for the complainant’s account, he said “without giving 
the matter further thought” that it was a brindle bull, but that he then 
got the consignment slip and scale ticket and immediately told Hall 
that the animal sold for the complainant was a roan shorthorn. The 
answering statement of facts also contains a sworn copy of an invoice 
of H. M. Wheeler listing the animals purchased by him on April 14, 
1943, and showing that on that date he bought from Harding and Com- 
pany “1 cattle” weighing 1340 pounds at $13 per hundred weight for a 
total of $174.20. In an affidavit filed as an exhibit Wheeler stated that 
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he bought this animal through John Teefel; that it was a shorthorn bull 
and that he paid the full fair market value for it. 


FINDINGS OF FACT 

1. The complainant is John Malamphy, an individual residing on a 
farm near Bradford and Wyoming, Illinois. 

2. The respondent, R. J. Kuenster, is an individual doing business as 
Kuenster Brothers, registered under the act as a market agency. At 
all times herein involved he engaged in the business of selling livestock 
on a commission basis at Chicago, Illinois, at the Union Stock Yards, 

“posted by the Secretary of Agriculture as a stock yard within the 
meaning of the act (9 CFR 204.1). 

3. On April 14, 1948, the complainant by a truck driver, Gilbert Hall, 
shipped to the respondent for sale on a consignment basis a large red 
shorthorn bull with white spots. The bull was estimated to weigh at 
least 1500 pounds at the time it was shipped to market. 

4. The respondent received from the Union Stock Yard and Transit 
Company a shorthorn bull, described as a brindle or roan, to be sold for 
the account of the complainant. 

5. This animal weighed 1340 pounds and was sold by the respondent 
for the complainant’s account to H. M. Wheeler at $13 per hundred 


weight for a total of $174.20, the fair market price for this bull. 

6. The respondent remitted to the complainant the net proceeds from 
the sale of the bull received from the Union Stock Yard and Transit 
Company. 


CONCLUSIONS 

It is concluded that the respondent received a shorthorn bull from the 
Union Stock Yard and Transit Company to. be sold for complainant’s 
account; that he used reasonable care and diligence in the handling and 
selling of this animal and obtained the fair market price for it; and that 
the respondent remitted to the complainant the net proceeds from the 
sale of this bull. The evidence does not establish with respect to this 
transaction any violation of the Packers and Stockyards Act, 1921, for 
which the complainant is entitled to an award of damages from the 
respondent. 


ORDER 
The complaint in this proceeding is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail or 
in person and except as to service hereof, this order shall become ef- 
fective 15 days after its date. 
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(A. D. 636) 


ALBERT Martinson v. Union Stock YArps Company oF OmaAHa (L1p.). P&S Doc. 
No. 1593. Decided May 1, 1944. 
Dismissal of Complaint for Failure to Appear 


Complaint against respondent seeking reparation for loss alleged to have been 
suffered by complainant because of respondent's failure to provide reasonable 
stockyard services, dismissed, on the ground that complainant failed to appear 
at the oral hearing and has failed to present any evidence in support of his 
complaint. 


Vessrs. Wells, Martin & Lane, of Omaha, Nebraska, for complainant. Mr. H. L. 
Van Amburgh, of Omaha, Nebraska, for respondent. Moss Lotus Therkelsen 
and Mr. James A. Doyle, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 

On September 22, 1943, Albert Martinson, Farragut, Iowa, filed a 
complaint against the Union Stock Yards Company of Omaha (Ltd.), 
Omaha, Nebraska, under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181), seeking reparation in the sum of 
$450.33 for loss alleged to have been suffered as a result of the failure 
of the respondent to provide sufficient additional pen space to the com- 
mission firm to whom the complainant’s livestock were consigned for 
sale to enable it to handle and sell such livestock on the day they were 
received. The respondent filed an answer denying liability, a copy of 
which was duly served upon the complainant. The complainant re- 
quested an oral hearing and after due notice to the parties, the matter 
was set for oral hearing. The complainant failed to appear at the oral 
hearing and has failed to submit any proof in support of his complaint 
in any manner afforded under the rules of practice. The respondent ap- 
peared at the oral hearing but because of the failure of the complainant 
to appear, it elected not to introduce evidence either in the form of affi- 
davit or by oral testimony as provided in section 202.48 (c) (2) of the 
rules of practice (9 CFR 1941 Supp. 202.48(¢)(2). Therefore, the 
proceeding is dismissed with prejudice. 

Copies hereof shall be served upon the parties by registered mail or 
in person and, except as to service on the parties, this order shall be- 
come effective 10 days after its date. 


(A. D. 637) 


Metapy & Company 1’. GLENN T. FaArrect anp Epwarp J. FArre.u, doing business 
as Shannon & Farrell. P&S Doc. No. 1604. Decided May 1, 1944. 


Reparation—Failure to Render Reasonable Stockyard Services 


Where, prior to receipt of livestock involved in this proceeding, respondents had 
specific instructions from the shipper to forward the livestock to another 
named market, because the animals were not the type readily salable on the 
market where respondents operated, but respondents, without having made any 
effort to sort or sell said livestock, took it into their own account at prices less 
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than those quoted in the official market reporter and at prices less than those 
they had represented in market letters to shippers, it is held, the respondents 
have failed to render reasonable stockyard services, and, there fore, reparation 
should be awarded complainant for loss sustained by it. 


Mr. Charles F. Neylan and Mr. Joseph T. Murphy, Examiners. 
Decision by Thomas J, Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


On November 5, 1943, the complainant, Melady & Company, South 
St. Paul, Minnesota, filed a formal complaint in this proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 
181), against Glenn T. Farrell and Edward J. Farrell, doing business as 
Shannon & Farrell, a market agency engaged in the business of buying 
and selling livestock on a commission basis and as a dealer at the Joint 
Stockyards, Pittsburgh, Pennsylvania. 

The complainant seeks reparation in the amount of $251.79 because 
of damages alleged to have been suffered by reason of the sale of live- 
stock consigned to the respondents for sale on a commission basis con- 
trary to the complainant’s instructions and by weighing them to them- 
selves at less than their fair market value. 

The respondents, on December 21, 1943, filed an answer denying lia- 
bility and setting up a counterclaim in the amount of $121.12, repre- 
senting an alleged overdraft by the complainant on the shipment in 
question. Thereafter, Melady & Company filed a reply which was re- 
ceived by the Hearing Clerk on January 11, 1944. A hearing was set 
for February 23, 1944, in Court Room No. 4, 6th Floor of the Main 
Post Office Building, Pittsburgh, Pennsylvania, notice of which was 
given to the parties in accordance with the rules of practice governing 
proceedings under the Packers and Stockyards Act. 

Complainant, prior to the date set for oral hearing, notified the Ex- 
aminer that the expense and distance involved made it impracticable 
for him to attend. He reiterated the allegations set out in his complaint 
and reply. In view of the filing of a counter-claim by the respondents 
and a reply thereto by the complainant, the hearing was held as sched- 
uled. The complainant was not present and no appearance was entered 
for him. Glenn T. Farrell appeared in his own behalf and for the re- 
spondents with two witnesses. The Examiner indicated to the re- 
spondents the necessity of proving their counterclaim. 

Judicial notice was taken that the Joint Stock Yards, Pittsburgh, 
Pennsylvania, during all the times mentioned herein was a “stockyard”’ 
within the meaning of that term as it is defined in the act and was duly 
posted by the Secretary of Agriculture; that notice of such posting was 
given to the owner of the stockyard and to the public as required by the 
act; that Glenn T. Farrell and Edward J. Farrell, doing business as 
Shannon & Farrell, during all times mentioned herein, were registered 
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as a market agency and dealer and that notice will be taken of the 
official market prices at the Joint Stock Yards, Pittsburgh, Pennsyl- 
vania. 

All testimony and exhibits were introduced by Mr. Glenn T. Farrell 
or his two witnesses. The evidence discloses that on September 2, 1943, 
Melady & Company, complainant, shipped Shannon «& Farrell, respond- 
ents, 22 bulls to be filled, sorted, and sold. These bulls were received 
by the respondents. Twenty of them were weighed to the respondents’ 
own account at $12.25 per hundredweight. One alleged to be slow was 
weighed to respondents at $11.25 per hundredweight, and one is stated 
to have died in the holding pens. The average shrink of these animals 
was some 7614 pounds, or a total of 1685 pounds for the 22 bulls. Com- 
plainant bases his cause of action on the fact not only that these ani- 
mals were weighed to the respondents at less than the market price and 
that the shrink is excessive, but primarily that the respondents did not 
follow the complainant’s instructions and hence violated their contract. 

The evidence discloses that Shannon «& Farrell issued market letters 
to various potential livestock shippers quoting, among other things, 
good to choice fat bulls at 13 cents and 14 cents per pound and fair to 
medium bulls at 10 cents to 11 cents per pound. Letters containing 
these quotations were received by Melady & Company on August 24 and 
31, 1943. 

On the strength of these quotations, Melady & Company shipped 
respondents on September 2, 1943, a consignment alleged to contain 
18 “good to choice” fat bulls, averaging 1510 pounds each, and four 
“fair to medium” bulls, weighing an average of 1210 pounds each. One 
of the respondents admitted that from eight to twelve were of good 
quality and the balance were described by him as “medium bologna 
bulls”. All were eventually sold as bologna bulls. 

On September 4, 1943, Shannon « Farrell received a letter on the bill- 
head of Melady & Company, listing the following: 


No, Kind Weight Price Amount 
5 Bulls Average 12 
6 Bulls Average 11% 
i Bulls Average 10% 
4 Bulls Average 10 
22 Bulls 32010 $3533.74 
Pittsburgh National Bank Draft $3400.00 


The following quotations also were shown on this billhead, listed as 
Exhibit A: 


“Dear Sirs: 

I am shipping today billed Hoober Lancaster—e/o you Pittsburgh 
bulls as per above. We want you to fill and sort and sell these bulls as 
high as you can. They are a good buy here and should make good 


)) 
-- 
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money as you quote good heavy bulls there 13¢ 14¢. If you can do us 
some good we will try to ship you about a load per week 4 bulls weigh 
1210 and 18 weigh 1510. Now make them make good so we can keep 
some coming your way. Feed plenty. Keep shrink down and price up. 
Yours Respec. Melady & Co. by J. Melady” 


‘Underlining ours.) 


The above letter specifically instructs the respondents to fill, sort, 
and sell these animals. Also that Melady & Company referred to re- 
spondents’ quotation of heavy bulls. It is evident that while the ani- 
mals were en route, traveling on a through bill of lading to J. M. 
Hoober & Company, Lancaster, Pennsylvania, the respondents knew 
the invoice weight of these bulls and knew that complainant was re- 
lying on their quotation of 13 cents and 14 cents per pound. 

In spite of such knowledge, the respondents did not forward the bulls 
to the Lancaster market although they must have known they would 
not be suitable for the Pittsburgh market. 

At 8:10 a.m., Sunday, September 5, 1943, the shipment was received 
at the Joint Stock Yards, Pittsburgh, Pennsylvania, and unloaded in 
Pen No. 504 at which time the animals were fed 400 pounds of hay. On 
Monday (Labor Day), September 6, 1948, the animals were split into 
two pens, Nos. 611 and 613, containing from 200 to 300 pounds of hay. 
On this same day, they were also fed 215 additional pounds of hay, and 
on Tuesday, September 7, 1943, were fed an additional 300 pounds of 
hay. During this period from 8:10 a.m., September 5, 1943, until Sep- 
tember 7, 1948, nothing appeared to indicate any defect in the condition 
of the animals and it also appeared that had any observable defect ex- 
isted, it would have been reported to the consignee either by his own 
employees or those of the stoekyards. 

On Tuesday, September 7, respondents sent two of their employees to 
bring the twenty-two bulls from the pens to the stockyard seales for 
weighing. The employees reported that one bull was dead. The re- 
maining twenty-one animals were driven to the scales and weighed to 
the respondents’ own account. Twenty of the bulls were weighed at 
$12.25 per hundredweight and one bull which was alleged to be slow 
was weighed at $11.25 per hundreweight. The bull alleged to be slow 
was resold by Shannon & Farrell on the following day at $12.25 per 
hundredweight. 

From the testimony it appears that little if any effort was made by 
the respondents to sell the animals on the market. Glenn T. Farrell 
testified that there was no market for such animals on Tuesday, Sep- 
tember 7, 1943. No effort was made to sort them and in fact it appears 
that the animals were shown to no one. The attitude of the respondents 
was that the animals were in the pen and if anyone was interested they 
could look at them. The respondents introduced in evidence Exhibit L 
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showing the sale of various bulls other than Melady’s and attempted to 
explain the contradiction on the ground that Melady’s bulls were not 
within the weight classes of those sold. However, the testimony shows 
that at least some of Melady’s bulls were within such weight. More- 
over, it affirmatively appears from the evidence that no attempt was 
made to sort and sell individual or desirable groups of these animals. 
The official records of the Market Reporter of the Pennsylvania State 
Bureau of Animal Industry show that the September 7, 1943, market 
at the Pittsburgh Joint Stock Yards was steady with 500 cattle 
being sold. 

Respondents contend that their reason for taking these animals into 
their own account was their risky condition, which made it questionable 
whether or not they could stand the rigors of a trip of some 225 miles to 
Lancaster, Pennsylvania. It appears, however, that the respondents 
undertook to buy said bulls before they discovered that one had died in 
that the employees of the respondents first discovered the dead bull 
when they were sent to drive the animals to the scales for weighing. 
Moreover, the respondents did not dispose of 20 of these animals until 
September 13, 19438, six days after purchase at which time the whole lot 
was sold for bologna bulls at $12.75 per hundredweight. No reason was 
given why, if such a risk was to be undertaken, it could not be borne by 
the consignor and further if the animals were in such bad shape why 
they were not immediately disposed of. The official market quotations 
show sales throughout the time in question. The evidence discloses that 
the animals were fed some 1115 pounds of hay from Sunday morning 
until Tuesday. Nevertheless, said animals lost some 1685 pounds from 
the time of shipment until they were taken into the respondent’s own 
account. No explanation was given for this admittedly large shrink. 
However, in view of the fact that the identified scale tickets are the only 
evidence of the weight of the animals, such weight must be accepted. 

The Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 
181), and the rules and regulations promulgated pursuant thereto, pro- 
vides that if a market agency takes livestock into its own account it 
shall do so only after it has offered such livestock for sale on the open 
market in the customary manner, and then such livestock shall be taken 
into the account of the market agency at a price higher than the highest 
available bid. In this case, according to the respondents’ testimony, no 
bids were received. The respondents merely took 2% bulls at prices 
varying as much as $2.00 per hundredweight and admittedly of different 
quality and weighed them to themselves at a flat price of $1.25 per hun- 
dredweight over the cost to the consignor at St. Paul, Minnesota. The 
respondents in arriving at such a price were motivated by the thought 
that it would give the consignor a profit if the animals were in good 
condition. Due to the shrink, however, no profit resulted. The market 
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quotations at Pittsburgh, Pennsylvania, were completely ignored. The 
price to be paid was arrived at by the arbitrary judgment of the 
respondents based on a certain advance over the price paid by the 
shipper. 

The Official Market Reporter contained the following quotations for 
Pittsburgh, Pennsylvania: 










Sept. 7, 1943 





Sept. 3, 1943 







Salable cattle 150 Salable cattle 500 
Market Steady Market Steady 
Bulls—Good to choice 13.50-14.00 13.50-14.00 

: Common to medium 8.50-11.25 8.50-11.25 






10.00-14.50 


Sepl. &, 1943 Sept. 30, 1943 
Salable cattle 50 Salable cattle 150 


10.00-14.50 


Grass Steers 









Market Steady Market Steady 
Bulls—Good to choice 13.50-14.00 12.50-13.50 
Common to medium 8.50-11.25 §.50-11.00 







10.00-14.50 10.00-14.50 


Grass Steers 








It is thus seen that the market price of such bulls varied somewhat 
und was in keeping with the quotations in the respondents’ market 
letters. 

These figures become significant when it is recalled that the 
bull purchased on September 7, 1943, at $11.25 per hundredweight was 
sold the following day at $12.25 per hundreweight. 

In addition, various other bulls were sold by respondents on Septem- 
ber 7, 1948. When asked why none of Melady’s bulls were sold, the 
explanation was first offered that they were too heavy. When it was 
pointed out that at least some of Melady’s bulls were of the same weight 
class as that of the other bulls being sold, and that most of Melady’s 
were apparently within 45 pounds of such weight class, it was offered 
that Melady’s were not of the desired quality. At the same time, it is 
also in the record that Melady’s bulls were undesirable even as bologna 
bulls, their ultimate disposition, because of too good a quality. 

While these animals even after two days of complete rest and feeding 
were thought not to be able to stand the trip involved in being for- 
warded to the Lancaster Yards, where prices are, generally speaking, 
somewhat higher, and the market for larger bulls is much better, they 
were still in good enough condition to be held until September 13th, the 
date of sale, and even held for the purchasers until the last day of 
September. Of course, it is apparent that while no loss would result 
to the market agency in this case if the shipment was forwarded, it is 
equally apparent that no commission on sales would be made. Thus, in 
spite of all these factors, it is easy to see why the animals would be 
kept in Pittsburgh. In choosing to violate the all too clear instructions 
of his principal, and in choosing to retain these animals at the yards, 
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making little or no effort to sort and sell them, the loss resulting there- 
from should fall on him who is responsible. 


FINDINGS OF FACT 

1. The complainant, Melady & Company, is a shipper of cattle, whose 
place of business is South St. Paul, Minnesota. 

2. The respondents, Glenn T. Farrell and Edward J. Farrell, doing 
business as Shannon & Farrell, are a market agency engaged in the 
business of buying and selling livestock on a commission basis and as a 
dealer at the Joint Stockyards, Pittsburgh, Pennsylvania, and has reg- 
istered with the Secretary in accordance with the provisions of the Act. 

3. Joint Stockyards, Pittsburgh, Pennsylvania, is a “stockyard” 
within the meaning of that term as it is defined in the Act,.and at the 
time mentioned herein was posted as such by the Secretary, notice of 
which posting has been given to the owner, and to the publie, as re- 
quired by the Act. 

4. On or about September 2, 1943, the complainant, in reliance on the 
market letters of respondents, shipped from South St. Paul, Minnesota, 
on a bill of lading to Lancaster, a consignment of 22 bulls to the re- 
spondents at the Joint Stockyards, Pittsburgh, Pennsylvania. 

5. On September 4, 1943, the respondents received a letter of instruc- 
tion from complainant showing the weight and purchase price of 22 


bulls and containing specific instructions to fill, sort, and sell these 


animals. 

6. The respondents, with full knowledge of the weight of these ani- 
mals, received this consignment, did not sort and made no effort to sell 
such livestock. 

7. The respondents did not forward these animals to Lancaster, Penn- 
sylvania, as instructed but instead weighed them to themselves. 

8. That respondents in weighing these animals to themselves did so 
at prices well below the market quotations, completely ignoring dif- 
ferences in quality and weight, and arrived at a purchase price by an 
arbitrary and unjustifiable method. 

9, That one animal died in the pens, for which the sum of $2 was 
received. 

10. That one animal was slow, was weighed to respondents at an 
improper price and sold for $1 per hundredweight more the following 
day without any remittance being made to complainant for such 
difference. 

11. That 18 of the bulls in question were of good to choice quality 
and that respondents, having weighed such animals to themselves with- 
out obtaining bids from buyers, should have settled with the consignor 
on the basis of prices in line with quotations on September 7, 1943, for 
bulls of good to choice quality, as shown by the Official Market Re- 
porter figures. 
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12. That 4 of these bulls were of fair to medium quality and that 
respondents, having weighed such animals to themselves, should be 
charged the market price for such animals on September 7, 1943, as 
shown by the Official Market Reporter figures. 

13. That on the day the respondents took the complainant’s bulls into 
their own account, the market price for good to choice bulls was quoted 
at $13.50 to $14.00 per hundredweight, and fair to medium bulls were 
quoted at $8.50 to $11.25 per hundredweight. 

14. The respondents should have accounted to the complainant in 
the following manner: 


1 bull,: good to choice (dead) .S 800 
1 bull, good to chvice but slow (1390 Ibs. @ $12.25 per cwt.)... 170.28 
4 bulls, fair to medium (5188 Ibs. @ $11.25 per ewt.)............ 583.65 
16 bulls, good to choice (22,347 Ibs. @ $14.00 per ewt.)........... 3,128.58 


ota . $3,884.51 
Less freight, feed en route, yardage and insurance . 229.51 


$3,655.00 
Less draft ... eee .. 3,400.00 
$ 255.00 
Plus protest fee on refused draft eas 2.35 


$ 257.35 


15. In the sale of said livestock, respondents have failed to render 
reasonable stockyard services. 

16. That respondents have not sustained their counterclaim and the 
proceedings should be dismissed as to such. claim. 

17. The complaint was received by the Food Distribution Admin- 
istration on November 27, 19438, which was within 90 days after the al- 
leged cause of action occurred. 


CONCLUSIONS 


It. is concluded that the respondents have failed to render reasonable 
stockyard services in that, by their market letters, they induced Melady 
& Company to ship bulls to them with the representation that certain 
prices would be received for same, and that prior to arrival of the ani- 
mals they had received notice from the complainant that they were not 
the type considered salable at that market, and respondents made no 
effort to sort and sell these animals, and failed to forward the animals 
to Lancaster, Pennsylvania, as instructed, and that they were weighed 
to respondents’ own account at less than their fair market value. 


ORDER 


The complaint should be sustained and the respondents should pay 
complainant the sum of $257.35 with interest. 
The counterclaim should be dismissed. 
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A copy hereof should be served herewith upon the parties by regis- 
tered mail or in person. This order, except as to service hereof, shall 
become effective 15 days after its date. 


(A. D. 638) 


WANDA JERNEGAN Boccs v. Cuicaco Propucers Commission Association. P&S 
Doc. No. 1605. Decided May 3, 1944. 
Dismissal upon Merits on Motion of Parties 
On motion by both parties for dismissal upon merits, the proceeding is dismissed. 


Mr. Samuel D. Boags. of Algonquin, Illinois, for complainant. Mr. John J. Murray 
and Mr. Richard F. Roche, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 
T . . = . } , y icq ic 
Inasmuch as both parties to the proceeding have moved for dismissal 
upon the merits, the proceeding is dismissed. 
Copies hereof shall be served upon the parties by registered mail or 
in person and upon the Office of Distribution. 


(A. D. 639) 
In re Essex County Coor Coariny. P&S Doe No. 1510. Decided May 12, 1944. 


Reasonable Rates—Rental of Coops—-Deposits—Records 


In determining reasonable rates to be charged to poultry sellers for rental of 
coops, it is held, amounts paid by respondent, a renter of coops, to purchasers 
to induce them to return the coops promptly in good condition, should be 
excluded, although a renter of coops is permitted to require a deposit to as- 
sure their return, the burden of which is to be borne by the possessor of the 
coops, and it is further held that present rates which allow the renters of coops 
a large net profit’ above all expenses plus 6% rate on property used are unrea- 
sonable, and respondent is ordered to file a new tariff containing prescribed 
rates and keep proper books and _ records. 


* John J. Curry tor complainant. Mr. Martin Simon, of Newark, New Jersey, 
for respondent. Messrs. George J. Burke, Harry R. Booth, David F. Cavers, 
Howard S. Guttmann, and Max G. Baron, for intervenors. Mr. Howard 
Rooney, Mr. H. H. Robbins, and Mr. Rogers N. Robinson, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a rate and disciplinary proceeding under the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), involving the rates charged 
by the respondent, Essex County Coop Company, for the rental of coops 
used in the handling of live poultry in Newark, Jersey City, and New 
York City. The proceeding was instituted by an order of suspension (7 
F.R. 6443) issued on August 13, 1942, suspending for 30 days an in- 
crease in tariff filed by respondent and ordering a hearing concerning 
all of respondent’s rates. By a second order (7 F.R. 7263), issued on 
September 10, 1942, the tariff increase was suspended for another 30 
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days and respondent was charged with misapplications of its filed tariff 
and failure to keep adequate records. By a third order (8 F.R. 4988), 
issued on April 15, 1943, further tariff increases filed by respondent were 
suspended for 30 days. On May 13, 1943, these latter increases were 
suspended for 30 days more by a fourth order (8 F.R. 6383). 

A hearing was held in New York City on November 9-14, 1943, be- 
fore Rogers N. Robinson, an examiner. John J. Curry, Office of the 
Solicitor, Department of Agriculture, appeared for the Government, and 
Martin Simon, Newark, New Jersey, for the respondent. Mr. Curry 
introduced an audit of the respondent for the Office of Price Adminis- 
-tration, which had intervened. It seems unnecessary to summarize the 
testimony and exhibits received, because since the oral argument there 
remains no serious dispute as to the material facts, which are set out 
below in the findings. 

After the hearing, both the respondent and the Government filed sug- 
gested findings and orders. The Office of Price Administration filed a 
brief, opposing any increase in respondent’s rates over what they were 
on September 15, 1942. 

A Tentative Order, prepared in accordance with the rules of practice 
applicable to rate proceedings (9 CFR, Cum. Supp., Part 202; 8 F. R. 
7629), was issued on January 20, 1944. It contained tentative findings, 
conclusions, and order similar in effect to.the findings, conclusions, and 
order herein. Respondent excepted and requested oral argument. 

At the argument, held before me in Washington on March 10, 1944, 
respondent did not press the contentions in its exceptions, but expressed 
its consent, for the present, to the terms in the Tentative Order if it 
could require deposits from users of its coops to assure their return, and 
if it should not be required to keep records showing an absolute distribu- 
tion of its expenses as between cost of coops, repair of coops, ete., 
which it claimed would be impractical for a business of its size. The 
Government. did not oppose the suggested conditions. Mr. Max G. 
Baron, who appeared for the Office of Price Administration, was given 
time to file a memorandum if there were objections to the conditions. 


FINDINGS OF FACT 

1. Respondent is a partnership, composed of Seymour Berkowitz and 
Elsie Landskroner, partners, whose address is Pioneer Street, Newark, 
New Jersey. It is licensed under the act to furnish facilities in con- 
nection with handling live poultry in Newark and Jersey City, New 
Jersey, and New York, New York, all of which cities have been desig- 
nated as subject to the poultry provisions of the act (9 CFR 204.2). 

2. In getting from producer to consumer, live poultry arrives at 
Newark by rail and truck from various States, and is sold to slaughter 
house operators for slaughter and sale to the public in New Jersey and 
New York. Poultry arriving at Newark is taken from the baskets in 
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which it has been trucked, or from the cars in which it has been shipped 
by rail, and put into coops for sale. Respondent owns the coops, and 
rents them to the market men, who sell the poultry as dealers for them- 
selves or on commission for others, usually the shippers. The poultry 
is sold in the coops, and is transported in them by the purchasers to 
their places of business. After being emptied, the coops are returned 
to the respondent by the purchasers of the poultry or by the respondent. 

3. The market men request coops from respondent, and it places a 
supply of coops at the places where poultry is received. Respondent 
charges a fixed rental for each coop used, billing the market men and 
receiving payment from them each Friday for the appropriate number 
of coops. 

4. When the market men sell their own poultry, they bear the ex- 
pense of coop rental charges, but when they sell poultry for shippers or 
producers, they charge the rental to their principals and deduct the 
amount in remitting the proceeds of sales. Three of the nine men who 
operate at the Vanderpool Street market in Newark are licensed as both 
dealers and commission merchants. 

5. Respondent has no record showing where the buyers take its coops 
after purchasing poultry in them. It pays the purchasers for return of 
the coops, paying more for coops brought back by the poultry pur- 
chasers than for coops it picks up at their places of business and brings 
back itself. : 

6. The rental is collected from the poultry seller for each use of a 
coop. Payment for return of the coop is not made to the one who has 
paid the rental, but to the purchaser of the poultry, who has used the 
coop to transport the poultry after purchase. The amount of the rental 
and the amount paid for the return are not affected by the time elapsing 
between delivery of the coop by respondent and its return to respondent. 

7. Respondent’s charges for its services were, according to its Tariff 
No. 1, filed with the Secretary of Agriculture, effective December 30, 
1941: 


Rental of poultry coops... 55¢ 
” " turkey m Sep 65¢ 
Refunds: 
For coops returned to any live poultry terminal in Newark 
from New York an 15¢ 
For coops returned to any live poultry terminal in Newark 
from New Jersey ee Dears 10¢ 
For coops picked up by truck of Essex County Coop'Company 
from any point os 5¢ 


8. By Amendment No. 1 to Tariff No. 1, filed to become effective 
August 15, 1942, the rental for poultry coops was increased to 5814¢. 
The effect of this increase was suspended for 60 days by the first and 
second orders mentioned in the first paragraph of this decision, but the 
increase became effective about October 15, 1942. 
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9. By Amendment No. 2 to Tariff No. 1, filed to become effective 
April 15, 1948, the rental of poultry coops was increased to 65¢, and 
that for turkey coops to 70¢. The effect of these increases was sus- 
pended for 60 days by the third and fourth orders mentioned in the first 
paragraph of this decision, but the increases became effective about 
June 15, 1943. 

10. From April to July 1942, respondent charged and collected 58!o¢ 
for rental of poultry coops, instead of the 55¢ provided by its tariff 
then on file. 

11. Respondent contends that, because it had agreements with all 
market men who rented its coops to charge them the higher rate, and 
because the Government had notice of the agreement, and because 
failure to file a tariff amendment providing for the higher rate was due 
to oversight, its use of the higher rate did not constitute a violation 
of its tariff. 

12. The property owned by respondent and used in its business con- 
sists principally of its coops and its automobile equipment. Respond- 
ent’s records do not show the number of coops owned at any one time. 
A coop receives strenuous use and requires frequent repairs. Such re- 
pairs extend its life so that it may be rented many times. Supplies of 
lumber and nails are kept on hand to make the repairs, and parts of old 
coops retired are salvaged to use in repairing others. Because of the 
use to which they are devoted, coops are regarded as expendable prop- 
erty, and the costs of supplying and maintaining them are carried as 
eperating expenses which reasonable rates for respondent will cover, 
rather than as property upon which rates will yield a return. The value 
of the automobile equipment now was $4,814.17, and its depreciated 
value on December 31, 1942, was $791.25. 

13. The record does not show how many times respondent’s coops 
were rented before 1942. They were rented 120,084 times in 1942, 
117,085 for poultry coops and 2,999 for turkey coops. During the 
first five months of 1943 they were rented 49,397 times. Because of 
greater poultry sales during Thanksgiving, Christmas, and Jewish 
holidays in the latter half of the year, it is likely that rentals for 1943 
would be at least as great as for 1942. The volume for 1942 is a rea- 
sonable factor to be used in determining the reasonableness of the 
rates. 

14. Respondent’s expenses for 1942 ineluded the following, which 
ure reasonable expenses to be covered by reasonable rates: 
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Material for coops 
Beginning inventory .. ae $2,347.95 
Purchases ..... 8,927.08 


11,275.03 
Less ending inventory 1,876.82 


Used during year ... 9,398.21 $9,398.21 
Salaries and wages to non-owners. . 24,225.47 
Yard expenses tt nae 320.37 

” 2,878.67 
Sees. 1,249.39 
Insurance ; 1,634.19 
Travel and entertainment . 2,066.57 
Ment. ..... 1,162.50 
Legal and auditing eee 810.00 
Bank charges 39.87 
Telephone and telegr: aph 66.64 
Office expenses 79.15 
Ferry and toll charges 46.50 
Social security and unemployment taxes 931.20 


Total $44,908.73 


15. During 1942 respondent incurred travel and entertainment ex- 
pense of $98.50, not included in Finding 14 because not directly con- 
nected with the services for which rates are being prescribed. It made 
donations of $166.23 to charitable organizations, which amount it 
recorded as office expenses, but this amount was not included in Find- 


ing 14 as a reasonable expense to be carried into rates. The amount 
for salaries and wages in Finding 14 was adjusted upward to reflect a 
full year’s salary for the general manager, as the audit included such 
salary for only 10 months. 

16. Respondent paid $12,238.30 for coop returns in 1942. This is 
not included as a reasonable expense to be covered by rates in Finding 
14, because it constitutes a gratuity to purchasers of poultry who use 
the coops without paying for their use, given in an attempt to get them 
to return the coops to the owner promptly and in good condition, which 
they are obligated to do anyway. 

17. Purchasers of poultry, paying no coop rental, use respondent’s 
coops to transport the poultry to their places of business. They fre- 
quently use the coops to hold the purchased poultry overnight, and to 
hold other poultry taken from other containers. They often use the 
coops for hauling other poultry. They hold the coops for various 
lengths of time. It is a common occurrence for buyers to refuse to 
surrender coops when respondent calls for them, so that they will get 
the 10¢ or 15¢ for returning a coop instead of the 5¢ applicable when 
respondent picks it up. The coops are marked “Essex County Coop 
Company, loaned, not sold” and the buyers know they should return 
them when empty. Respondent allowed the buyers to retain the coops 
for considerable periods, use them, and handle them roughly, and took 
no legal action when they destroyed coops. 
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18. In 1942 respondent’s average monthly purchases of lumber and 
materials amounted to $743.92. The monthly average for toll charges 
was $3.87 and for appropriate travel expenses was $172.21. Insurance 
requirements amounted to $1,095.15. The total of these amounts is 
$2,015.15. A reasonable allowance for working capital is $2,100. 

19. A return of even 6% on the $791.25 property value, shown in 
Finding 12, would be only $47.48. Such a return on the $2,100 work- 
ing capital, shown in Finding 18, would be $126. These two figures, 
plus the reasonable operating expenses shown in Finding 14, total 
$45,082.21. 

20. Respondent’s income for 1942 was: 

Coop rentals 35,587 at 55¢ $19,572.85 
2,999 at 65¢ 1,949.35 


81,498 at 58l4¢ 47,676.33 
Miscellaneous ee. 1,034.75 


‘Total A ; eens adi etne $70,233.28 


21. After deducting operating expenses and a 6% return on the 
property used (Finding 19) from the income (Finding 20), we have 
$25,151.07 left as a net return to the owners of the business. 

22. Respondent’s business is managed and supervised by a paid 
general manager. The owners perform very little services in operating 
it. Seymour Berkowitz, one of the owners, is consulted concerning it 
but he has been in the army since Augut 12, 1942, and is in contact 
with the business only during the time he is on leave from the army. 
Elsie Landskroner, the other owner, performs no services except to 
assist an employed accountant with the books and in rendering bills 
for coop rentals. 

23. A rental of 48¢ for poultry coops and 65¢ for turkey coops, 
applied to the number of rentals in 1942, would give an income of 
$58,150.15, not counting miscellaneous income. This would leave the 
owners a net return of $13,067.94, above expenses and 6% on their 
property. 

24. Respondent’s records did not contain all bills and invoices cover- 
ing purchase of materials; did not explain petty cash items; did not 
segregate expenses applicable to manufacture, repair, and cleaning of 
coops and salaries for truck drivers; did not segregate income from 
coop rentals and from other sources; did not contain periodic inven- 
tories of property, showing coops in possession of poultry buyers; and 
did not show the insurance carried and the property to which it was 
applicable. 

CONCLUSIONS 

Expenses of handling poultry up to the time it is sold, including 
rentals of necessary coops, would seem to be properly chargeable to 
the shipper or other owner of the poultry. After the poultry is sold 
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and title has passed from the shipper, however, he should not be re- 
quired to pay for the use made of coops by those who have purchased 
the poultry, nor should he be required to pay those purchasers to re- 
turn the coops to respondent after they carry them away and use them. 
Therefore, the amount paid such purchasers for returning the coops 
(Finding 16) is properly excluded in determining what is a reasonable 
rate of rental to require the shipper to pay. It would also be proper 
to exclude such expenses as were incurred in making repairs necessitated 
by rough and excessive use of coops by the purchasers, in making 
extra trips to get coops because possession would not be promptly sur- 
rendered, etc. But since these expenses cannot be definitely deter- 
mined from respondent’s records, they have not been excluded. Their in- 
clusion is in the nature of an unearned increment to respondent. 

Shippers of poultry should not be made to pay rates high enough to 
yield the net return respondent’s owners received in 1942. The rates 
in Tariff No. 1 and the first amendment to it, which yielded such re- 
turn are unreasonable, as are the higher rates provided in the second 
amendment to the tariff. The rentals of 48¢ and 65¢, shown in finding 
23, are calculated to yield sufficient revenue to cover all reasonable 
expenses of respondent’s business and an adequate return on the prop- 
erty used, and leave an ample net profit to the owners. Such rates are 
concluded to be reasonable, and should be prescribed as respondent’s 
rates for the future. 

On the present record, no deposit to assure return of coops is pro- 
vided. It would not appear to violate the rates here prescribed, how- 
ever, if respondent should require something in the nature of a deposit 
to be put up to assist it in regaining possession of its rented coops, 
provided the burden of any such deposit is borne by the possessor of 
the coop, and does not constitute, directly or indirectly, an additional 
charge against the shipper who rents the coop in connection with sell- 
ing poultry. The rates here prescribed include all charges in connec- 
tion with the coops which may legally be made against such a shipper, 
but would not prevent respondent from taking any reasonable steps to 
prevent or discourage uncompensated use or detention of its coops by 
anyone else who may come into possession of them. 

Agreements with the rate payers, oversight, ete., do not excuse com- 
pliance with section 306(f) of the act, which requires a licensee to 
charge in accordance with its then effective filed tariff. Respondent 
violated this provision by charging 5814¢ for rentals in 1942, as in 
Finding 10. 

The rates here prescribed involve a decrease in the rates in force on 
September 15, 1942, and it is unnecessary to determine whether an in- 
crease would be contrary to the laws designed to prevent inflation. 

To meet the requirements of section 401 of the act, respondent’s 
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records should contain more accurate data. While it may be imprac- 
tical or impossible to allocate every item of expense exactly as between 
construction, repair, cleaning, and transporting of coops, etc., some 
reasonable estimate of the portion attributable to each element should 
be made and recorded when the expense is incurred. Such a reasonable 
allocation is what is required below for items which cannot be exactly 


allocated. 
ORDER 


On and after 30 days from the date of this decision, respondent shall 
cease and desist from charging for rentals of its coops in accordance 
with its tariff now on file, and shall not publish, demand, or collect 
uny rate or charge for such rentals to sellers of poultry other than 48¢ 
for poultry coops and 65¢ for turkey coops. 

Within 20 days from the date of this decision, respondent shall pub- 
lish and file, pursuant to the act and the regulations thereunder, a 
tariff showing all rates and charges for rentals of its coops, and all 
rules and regulations affecting or determining such rates and charges, 
which tariff shall include a rental of 48¢ for poultry coops and 65¢ 
for turkey coops, such tariff to become effective 30 days from the date 
of this decision. 

Effective 30 days from this date, respondent shall keep such books 
and records as will fully and correctly disclose all transactions in its 
business, including, among other things, the following: 

1. All bills and invoices covering purchase of materials; 

2. Explanations of petty cash items; 

3. An account or accounts showing expenses; segregated as appli- 
cable to manufacture of coops, repair of coops, cleaning of coops, 
salaries for truck drivers, and other items; 

4. An account or accounts showing income derived from coop rentals 
and from other sources; 

5. A periodic inventory showing, among other things, coops in pos- 
session of poultry buyers; and 

6. Insurance carried and the property to which it is applicable. 


(A. D. 640) 


In re Rateu O. Wricut doing business as Ralph O. Wright Live Stock Commission 
Company. P&S Doc. No. 1585. Decided May 15, 1944. 


Cease and Desist—Failure to Render Reasonable Stockyard Services 


Respondent, a market agency, ordered to cease and desist from failing to render 
reasonable stockyard services by failing to furnish true written account of pur- 
chase of all livestock purchased by him on commission, showing (1) true 
weight of such livestock, (2) pertinent facts concerning livestock previously 
sold by respondent on commission and later on same day re-acquired by him 
at an increase in price to fill an order of purchase, and respondent is further 
ordered to keep books and records disclosing the nature of his commission 
transactions. 
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Mr. John J. Murray for complainant. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), instituted by a 
complainant filed on November 17, 1948, by C. W. Kitchen, Deputy Di- 
rector of the Food Distribution Administration, now the Office of Dis- 
tribution. The respondent, Ralph O. Wright doing business as Ralph 
O. Wright Live Stock Commission Company, Oklahoma City, Okla- 
homa, a market agency, is charged with violating provisions of the 
act, the specific nature of which is hereinafter set out. 

Respondent was served with a copy of the complaint on November 
29, 1943. On December 14, 1943, respondent filed an answer to the 
complaint. On March 6, 1944, complainant and respondent filed with 
the hearing clerk a document in which it was stated that respondent 
admitted all facts alleged in the complaint and that the parties desired 
the issuance of an examiner’s report without further proceedings in 
the matter, as provided for by section 202.9 of the rules of practice 
governing proceedings under the act. 

The report of the examiner was served on the parties, and in due 
course the respondent filed exceptions thereto. Respondent avers that 
finding No. 5 of the report is erroneous for the reason that he does not 
own any interest in the Canadian Valley Meat Company. As no ex- 
ceptions were made as to other findings in the report, such findings 
are deemed admitted. 

FINDINGS OF FACT 

1. Respondent is registered with the Secretary of Agriculture as a 
market agency at the Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, a posted stockyard under the act, and at all the times here- 
inafter mentioned was operating as a market agency at such stockyard. 

2. On August 31, 1942 respondent sold 20 head of cattle on com- 
mission for O. L. Simms, O. C. Jones and other consignors to the 
Cassidy Commission Company at certain prices per hundredweight 
and later, on the same day, without having such animals reweighed, 
reacquired the 20 cattle from the Cassidy Commission Company to fill 
an order to purchase on commission for Thomas G. Wright at a price 
10 cents per hundredweight in excess of the price per hundredweight 
used as a basis for accounting to the consignors of such cattle. 

3. On September 24, 1942 respondent sold 4 cattle on commission for 
Clarence Steppick to “Simms 10” at certain prices per hundredweight 
and thereafter on the same day, without reweighing, reacquired two of 
such cattle from the said “Simms 10” to fill an order to purchase on 
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commission for Thomas G. Wright at a price 10 cemts per hundred- 
weight in excess of the price per hundredweight used as a basis for 
accounting to the consignor of such cattle. 

4. On September 14, 15, 17, 18, and 23, 1942, the respondent sold 
cattle on commission for consignors to the Cassidy Commission Com- 
pany and the J. D. (Jake) Simms Livestock Commission Company at 
certain prices per hundredweight and on the day following the sale of 
such cattle reacquired the same cattle, without reweighing, from the 
said Cassidy Commission Company and the J. D. (Jake) Simms Live- 
stock Commission Company to fill orders to purchase on commission 
for Thomas G. Wright or Gib Wright at prices per hundredweight in 
excess of the prices per hundredweight used as a basis for accounting 
to the consignors of such cattle. 


CONCLUSIONS 

With respect to the transaction described in finding of fact No. 2, 
the respondent, in violation of section 304 of the act, failed to render 
reasonable stockyard services to the purchaser of the livestock in that 
ke did not have in his possession a scale ticket showing the weight of 
the livestock at the time of purchase from the Cassidy Commission 
Company and failed to show that the weight at which the cattle was 
billed was not the scale weight ascertained at the time the cattle was 
purchased by respondent. On the account purchase transmitted to the 
purchaser the respondent showed that the cattle was purchased at an 
increase of 10¢ per hundredweight over the price at which they had 
been sold by respondent earlier in the day. This raises the question 
whether respondent could have used the consignment direct to fill the 
purchase order without selling it to a dealer, and thereafter repurchas- 
ing at an increased price. The facts on this point are not clear, but 
if respondent had the purchase order in his possession before or at the 
time the cattle was sold to Cassidy Commission Company it would be 
obvious that respondent failed to serve his principal properly in that 
he could have saved him the 10¢ per hundredweight increase in price. 
In this connection it is well known that orders to purchase livestock 
are generally placed early at the market and therefore respondent 
probably was in a position to use the consigned cattle to fill the pur- 
chase order. At many stockyards it is possible to ascertain from drive- 
in tickets and other records the time of arrival of consigned livestock. 
In any event it is incumbent on respondent to report all pertinent facts 
to his principal. 

With respect to finding of fact No. 3 respondent failed to render 
reasonable stockyard services in connection with weighing livestock, 
in the manner and form stated above. With respect to the increase in 
cost of the cattle on repurchase, it was the respondent’s duty to inform 
his principal of all the facts regarding such increased cost. 
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With respect to finding of fact No. 4 respondent failed to render 
reasonable stockyard services in connection with weighing livestock, in 
the manner and form stated above. Upon the basis of the facts pre- 
sented, however, it does not appear that the re-acquiring of the cattle 
at an increase in price on the day following sale of such cattle con- 
stitutes failure to render stockyard services to the principal. 

By reason of the facts stated in findings of fact Nos. 2, 3, and 4, all 
the allegations of which are re-alleged and incorporated herein as if 
set out in full, the respondent failed to keep accounts, records, and 
memoranda as fully and correctly disclosed all transactions involved in 
his business, in violation of section 401 of the act. 

It is not believed that suspension of respondent’s registration is 
warranted in view of the facts presented by the record. The char- 
acter of the violations, however, warrants the entry of cease and desist 
orders and the entry of an order requiring respondent to keep and 
maintain adequate books and records as required by the act. 


ORDER 
The respondent, his officers, agents, and employees shall cease and 
desist from: 
Failing to furnish a true written account of the purchase of all live- 
stock purchased by him on commission showing, among other things, 


(a) the true weight of such livestock and (b) all the pertinent facts 
where the livestock thus purchased was the same or portion of the same 
livestock previously sold by respondent on commission and later re- 
acquired at an increase in price. 

Respondent, his officers, agents, and employees shall keep accounts, 
records and memoranda as fully and correctly disclose all transactions 
involved in his business, including records of accounts of purchase which 
show all the pertinent facts relating to weights of livestock purchased 
and, where such livestock is the same or part of livestock previously 
sold on commission and later re-acquired at an increase in price, all 
the facts relating to such transaction. 

Copies hereof shall be served on respondent by registered mail, or in 
person, and on the Office of Distribution, and, except as to service, this 
order shall become effective 15 days after its date. 


(A. D. 641) 


Dan WINEGARD v. THE Union Stock Yarp AND Transit Company. P&S Doc. 
No. 1595. Decided May 15, 1944. 


Failure to Exercise Reasonable Care in Handling Livestock 


Respondent’s failure to exercise reasonable care in handling truckload of cattle 
delivered to it by complainant, as a result of which one steer, a part of the 
shipment of cattle consigned, was missing, entitles complainant to an award 
of reparation against respondent for loss sustained by complainant. 
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Mr. William B. Schroder, of Rock Island, Illinois, for complainant. Messrs. Win- 
ston, Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This proceeding was instituted by a formal complaint filed on Octo- 
ber 25, 1943, by Dan Winegard, a trucker of Illinois City, Illinois, 
(the “complainant’”’), pursuant to the provisions of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), 
against the Union Stock Yard and Transit Company, a corporation, 
Chicago, Illinois (the “respondent”). The complainant seeks repara- 
tion for the sum of $140.00 as reimbursement for the value of a steer 
which complainant alleged he had paid to Ressink Bros., Muscatine, 
Iowa, owners of the steer, and which complainant alleged he had de- 
livered to respondent as part of a shipment of cattle consigned to H. O. 
Thompson and Company, a market agency. Since neither party re- 
quested an oral hearing, the matter has been decided in accordance 
with the provisions of section 202.48(a) of the rules of practice. 

In the affidavit which the complainant filed as his opening state- 
ment, it is alleged (1) that on August 5, 1943, he delivered 10 head of 
cattle- and 2 calves to the respondent, consigned to H. O. Thompson 
and Company, a market agency, from Ressink Bros., Route 2, Mus- 
catine, Iowa; (2) that the cattle were transported by truck, and upon 
their arrival at the Union Stock Yards the 10 head of cattle and 2 
calves were counted and unloaded from the truck by two of com- 
plainant’s employees, and placed in an unloading chute, and (3) 
thereafter, with the assistance of respondent’s yardman, the 10 head 
of cattle and 2 calves were placed in a separate pen and the gate 
locked. The complainant further alleged that there was no shortage 
in the 10 head of cattle and 2 calves at the time of their delivery to 
respondent and respondent’s yardman made no claim for any shortage. 

In addition to this affidavit, the complainant also filed the affidavits 
of his son, Alfred Winegard, and Harry Freyermuth, both employed 
as truck drivers by complainant, who state that they drove the truck 


and delivered the 10 head of cattle and 2 calves to respondent and_ 


assisted its yardman in placing the 10 head of cattle and 2 calves in a 
separate pen; that they saw the yardman lock the gate, and that the 
yardman did not claim any shortage in the cattle delivered. 

The respondent filed an answering statement, in which it denied that 
10 head of cattle were delivered to it by complainant, and alleged that 
only 9 head of cattle and 2 calves were delivered to it by complainant. 
As an attachment to its answering statement, the respondent filed two 
affidavits, one, executed by Walter T. Wheeler, respondent’s claim 
agent, and the other executed by Emil F. Larson, respondent’s yard- 
man, who handled the cattle at the time of their delivery, together with 
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a photostatic copy of the first carbon copy of the truck consignment 
ticket covering the shipment in question. In the last affidavit referred 
to, the yardman stated that at the time of the delivery of the truck load 
of cattle, complainant’s trucker handed to him (the yardman), three 
copies of the truck consignment ticket, which listed 10 head of cattle 
and 2 calves under the heading “Home Count,” as being delivered, and 
said yardman counted the cattle which had been unloaded from com- 
plainant’s truck and there were only 9 head of cattle and 2 calves in 
the consignment; that the yardman called the attention of com- 
plainant’s driver to the shortage in the shipment, and that, thereafter, 
the yardman ccmpleted said truck consignment ticket with respect to 
the pen location and “Unloading Count” of said cattle by filling in the 
figure “9” under the heading “Unloading Count,” as being the correct 
number of cattle unloaded from the truck, and which had been delivered 
to respondent, and affixed his signature thereto. In said affidavit the 
yardman further stated that he requested complainant’s driver to 
verify the “Unloading Count” of 9 cattle as made by said yardman, by 
affixing his signature on the truck consignment ticket, in the space indi- 
cated hereon, but he refused to do so. 

The complainant filed a written reply to the answer, in which he 
reaffirmed that 10 head of cattle had been delivered to respondent, and 
alleged that the photostatic copy of the carbon copy of the original 
truck consignment ticket introduced in evidence by respondent shows 
that an erasure was made under the heading “Unloading Count,” and 
that respondent’s yardman originally placed thereunder the figure “10,” 
the correct number of cattle delivered to respondent, but thereafter 
the figure “10” was erased and the figure “9” substituted therefor. 

Each party has filed suggested findings of fact, but those filed 
by complainant were not filed within the time prescribed by the rules 
of practice, and for this reason, are not properly a part of the record. 

The respondent further contends that complainant has not filed in 
this record an assignment of the claim of Ressink Bros. against re- 
spondent for the value of the steer in question, and if reparations are 
awarded to complainant solely upon the basis of his (complainant’s) 
affidavit that he has reimbursed Ressink Bros. for the value of the 
steer, there is nothing to prevent the owners of the steer from recover- 
ing the same or a greater amount of reparations in a subsequent pro- 
ceeding based upon their own affidavit. Complainant. has filed an 
affidavit in this record to the effect that he has paid to Ressink Bros. 
the sum of $140, the alleged value of the steer in question. Respondent 
has had an opportunity to verify the accuracy of the allegations made 
in the complaint, and until it denies that such payment has been made, 
no issue is made thereon. The only question to be decided is whether 
complainant delivered ten head of cattle to respondent. 
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FINDINGS OF FACT 


1. The complainant, Dan Winegard, is an individual whose post 
office address is Illinois City, Illinois. 

2. The respondent is the operator of the Union Stock Yard, Chicago, 
Illinois, a posted stockyard. 

3. On August 5, 1948, the complainant accepted from Ressink Bros., 
Route 2, Muscatine, Iowa, 10 head of cattle and 2 calves for delivery 
to the respondent, consigned to H. O. Thompson and Company, Chi- 
cago, Illinois. 

4. The 10 head of cattle and 2 calves were delivered by complainant 
to respondent at its stockyard, located in Chicago, Illinois, and when 
respondent removed the 10 head of cattle and 2 calves for delivery to 
H. O. Thompson and Company, one steer was missing. 

5. The said steer was of the value of $140. 

6. Complainant has paid to Ressink Bros., the sum of $140 as com- 
pensation for the value of the steer. 

7. Respondent failed to exercise reasonable care in keeping the truck- 
load of cattle which had been delivered to it by complainant. 

8. The complaint was filed on October 25, 1943, which was within 90 
days after the alleged cause of action accrued. 


CONCLUSIONS 


The respondent’s failure to exercise reasonable care in handling 
livestock in its custody constituted a violation of Section 304 of the act, 
for which complainant should be awarded reparation for the loss re- 
sulting to him, with interest. 


ORDER 


Within 30 days from the date of this decision, the respondent shall 
pay complainant, as reparation, $140, with interest thereon at the 
rate of 5 percent per annum from October 25, 1943, until paid. 


(A. D. 642) 


In re Roy E. Burns, doing business as Colorado Springs Live Stock Commission 
Company. P&S Doc. No. 1596. Decided May 19, 1944. 


Suspension of Registration Because of Insolvency of Registrant 


Since respondent admitted his insolvency, while operating as a dealer at a 
penne stockyard, his registration is suspended until such time as he shows 
imself solvent and furnishes bond with sufficient sureties to secure per- 
formance of his obligation as dealer in livestock. 


Mr. John J. Murray for complainant. Mr. Albert B. Logan, of Colorado Springs, 
Colorado, for respondent. Mr. Benj. M. Holstein, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), hereinafter re- 
ferred to as the act, instituted on December 21, 1943, by complaint of 
the Food Distribution Administration, now the Office of Distribution, 
War Food Administration, against the respondent, Roy E. Burns, doing 
business as the Colorado Springs Live Stock Commission Company, a 
dealer at the McKinley Winter Live Stock Commission Company 
Stockyards, LaJunta, Colorado. The order of inquiry and notice of 
hearing alleged that the respondent, while operating as a dealer at the 
stockyard above-mentioned, had become insolvent. 

On March 28, 1944, the respondent, by his attorney, filed an answer 
in which he admitted all of the allegations of the order of inquiry and 
notice of hearing. An examiner’s report was filed, and copies were 
served upon each of the parties. No exceptions to the examiner’s re- 
port were taken by either party. 


FINDINGS OF FACT 
1. On or about May 4, 1943, the respondent registered with the 
Secretary of Agriculture, pursuant to the provisions of the act, as a 
dealer to buy and sell livestock at the McKinley Winter Live Stock 
Commission Company Stockyards at LaJunta, Colorado, hereinafter 


referred to as the stockyard. 

2. The stockyard has been found by the Secretary of Agriculture to 
be a “stockyard” within the meaning of that term as defined in the 
act, and notice of such finding has been given to the operator of the 
stockyard and to the public as required by the act. 

3. The respondent, while operating as a dealer at the stockyard, be- 
came insolvent. 


CONCLUSIONS 
The respondent’s insolvency, while operating as a dealer at a posted 
stockyard, authorizes the War Food Administrator to suspend the 
registration of the respondent. 


ORDER 
The respondent’s registration under the Packers and Stockyards Act, 
1921, as amended, is suspended until such time as he shows himself to 
be solvent and furnishes a bond, with good and sufficient sureties, in 
an amount deemed adequate to secure the performance of his obliga- 
tions as a dealer. 
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(A. D. 643) 


In re CLEVELAND Union Stock Yarps Company. P&S Doc. No. 442. Decided 
May 27, 1944. 


Extension of Provisions of Prior Consent 
Order—Rates and Charges 


Pursuant to. stipulation, the parties to the proceeding consented to the issuance 
of an order further extending, from June 1, 1944, to June 1, 1945, the sus- 
pension provisions cf the prior orders prescribing maximum rates and charges 
to be assessed by the petitioner for yarding livestock received for sale and 
direct shipments received by truck, and for cleaning and disinfecting, and of 
order prohibiting the assessing or collecting of rates and charges in excess of 
those set forth in the previous orders. 


Mr. John J. Curry for Complainant. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL CONSENT ORDER 

On or about May 4, 1942, the Agricultural Marketing Administration 
and the Cleveland Union Stock Yards Company entered into a stipula- 
tion relative to the rates to be charged by the Cleveland Union Stock 
Yards Company, Cleveland, Ohio. On June 24, 1942, the Assistant to 
the Secretary of Agriculture entered an order giving effect to the terms 
of the stipulation. This order suspended for one year from June l, 
1942, to June 1, 1948, the maximum rates and charges theretofore pre- 
scribed for the yarding of livestock by the stockyards company re- 
ceived for sale and received direct by truck, and for cleaning and dis- 
infecting. On May 27, 19438, there was filed with the Hearing Clerk 
a stipulation by which the parties agreed that the provisions of the 
prior stipulation should be extended to June 1, 1944. On May 28, 1943, 
an order was entered in conformity with that stipulation. 

By a stipulation signed by the Deputy Director, Office of Distribu- 
tion, on May 17, 1944, and by the president of the company on May 
12, 1944, the parties agreed that the provisions of the prior stipulation 
should be extended to June 1, 1945. The stockyards company con- 
sented to the entry of an order in conformity with the provisions of the 
stipulation. 


ORDER 
The terms and provisions of the order entered in this proceeding on 
June 24, 1942; are hereby extended to and including June 1, 1945, unless 
this order is modified prior to the expiration of such period. " 
A copy hereof shall be served upon the petitioner by registered mail. 





ST. JOSEPH STOCK YARDS COMPANY 


(A. D. 644) 


In re St. JosepH Stock Yarps Company. P&S Doc. No. 298. Decided May 
27, 1944. 


Extension of Provisions of Prior Consent 
Order—Rates and Charges 


Pursuant to stipulation, the parties to the proceeding consented to the issuance of 
an order further extending, from June 1, 1944, to December 31, 1944, the sus- 
pension provisions of the prior orders prescribing maximum rates and charges 
for yarding livestock, with the exception that the petitioner may, in future 
quarterly statements, eliminate the amount paid to individual employees, 
provided it shows in lieu thereof the total number of employees earning a 
stated lump sum. 


Mr. John J. Curry for complainant. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL CONSENT ORDER 

Pursuant to the stipulation entered into by the Agricultural Marketing 
Administration (now the Office of Distribution) and the St. Joseph 
Stock Yards Company on or about April 13, 1942, the Assistant to the 
Secretary of Agriculture entered an order in this proceeding on June 
24, 1942, in which the provisions of orders theretofore entered for 
yarding livestock were suspended for the period from June 1, 1942, to 
and including June 1, 1943, and in which the petitioner was permitted 
during this period to publish, file, assess, and collect the rates for yard- 
ing livestock specifically set out in the order. On or about May 24, 
1943, another stipulation was entered into by which it was agreed that 
the provisions of the prior stipulation would be extended to June 1, 
1944, with the exception that in submitting future quarterly statements 
the petitioner could eliminate the amount paid to individual employees, 
provided it showed in lieu thereof the total number of employees earn- 
ing a stated lump sum, and the petitioner consented to the entry of an 
order in conformity with the provisions of the stipulation. On or about 
May 23, 1944, the Office of Distribution and the petitioner entered into 
a stipulation whereby it was agreed that the provisions of the prior 
stipulation should be extended to December 31, 1944, and the peti- 
tioner consented to the entry of an order in conformity with the pro- 
visions of the stipulation. 


ORDER 
The terms and provisions of the orders entered in this proceeding on 
June 24, 1942, and on June 1, 1943, are hereby extended to and includ- 
ing December 31, 1944, unless this order is modified prior to the 
expiration of such period. 
Copies hereof shall be served on the petitioner by registered mail. 
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(A. D. 645) 


Freperick F. Hunt v. ConsotipATepD CoMMISSION ComPaANyY et al. and CLEVELAND 
Union Stock Yarps Company. P&S Doc. No. 1534. Decided May 29, 1944. 


Shortened Procedure—Effect of Failure to 
File Opening Statement 


Since complainant has not shown sufficient reason to change prior order dismissing 
complaint after parties had agreed to use shortened procedure, and com- 
plainant had failed to file opening statement, his request to be allowed to 
submit evidence sometime in the future is denied, and the dismissal is left 


undisturbed. 


Mr. Frederick F. Hunt, of Cleveland, Ohio, pro se. Mr. A. Z. Baker, of Cleve- 
land, Ohio, for respondents. Messrs. Charles F. Neylan and Richard F. 


Roche, Examiners. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 

On February 17, 1944, the claim of the complainant, Frederick F. 
Hunt, against Consolidated Commission Company and Cleveland 
Union Stock Yards Company, respondents, was dismissed (3 A.D. 98) 
after the parties had agreed to use of the shortened procedure and com- 
plainant had failed to file an opening statement. Complainant has 
now asked that he be allowed to submit evidence at some time in the 
future. 

Dismissal was proper after failure to file the opening statement, ac- 
cording to the rules of practice. 9 CFR, Cum. Supp., 202.17(h). Since 
complainant has not shown sufficient reason to change it, the order of 
dismissal is not disturbed. 


(A. D. 646) 


In re B. Hoperman. P&S Doc. No. 1555. Decided Nay 30, 1944. 


Cease and Desist—Rates and Charges—Suspension 
of Registration Not Warranted 
Where respondent’s violations of the act were due to misunderstanding, his regis- 
tration as a dealer in live poultry is not suspended but respondent is ordered 
to cease and desist from misapplying his tariff and from taking consigned 
live poultry into his own account, unless, in his account of sale to the con- 
signors, he discloses the full facts. 


Denial of Oral Argument 
Respondent’s request for oral argument only to resist complainant’s exceptions, 
which were filed late and not followed, denied. 
Examiner’s Authority to Rule on Motions 


Since examiner is authorized to rule on motions only until his report is filed, not 
after, his extension of time to file exceptions after his report was filed is not 
in accordance with the rules of practice under the act. 

Messrs. Joseph T. Murphy and Charles F. Neylan for Office of Distribution. Mr. 
B. Hoberan, pro se. Messrs. John Regan and John J. Curry, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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B. HOBERMAN 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint issued on 
October 7, 1943, by the Food Distribution Administration, now the 
Office of Distribution. The respondent, B. Hoberman, a dealer in live 
poultry in Philadelphia, Pennsylvania, was charged with misapplying 
his filed tariff, taking consigned poultry into his own account without 
informing the consignors, and failing to keep adequate records. Re- 
spondent answered that he thought his tariff authorized him to charge 
as he did, that he had given the notice to consignors which he thought 
was required, and that he had remedied the defects in his records. He 
requested an oral hearing if further action was thought necessary after 
his explanations. 

A hearing was held in Philadelphia on November 29, 1943, before 
John Regan, an examiner from the Philadelphia office, Office of the 
Solicitor, Department of Agriculture. Joseph T. Murphy of that office 
appeared for the complainant, and the respondent appeared in person. 
As was proper under the circumstances, the hearing was rather infor- 
mal. Two witnesses were called to testify, and the respondent asked and 
answered questions and gave explanations at various times. H. M. 
Baughman, an accountant for the complainant, testified that he had 
examined the respondent’s records late in 1942, and had noted 11 in- 
stances in which the filed tariff had been misapplied. He said that 
no lot numbers had been recorded for the poultry received, which made 
it difficult to trace the various lots in the records, but his report showed 
that lot numbers were now being used and recorded. Some sales slips, 
he stated, had not been kept in English, but this practice was now cor- 
rected. The tariff misapplications pointed out consisted principally 
of charging commissions on poultry taken into stock, and charging 
only five percent, instead of the minimum one cent per pound, for 
poultry sold for two shippers. Respondent stated that he thought an 
amendment to his tariff had authorized him to charge either five percent 
or the one cent minimum, that he had failed to charge the minimum 
io only two shippers, one a customer for more than 40 years and the 
other his own son. When he learned, from a prior proceeding (men- 
tioned below in Finding 2), that he should notify consignors when tak- 
ing their poultry into stock, he said he sent cards to his customers in- 
forming them that he would become the purchaser of their poultry 
under stated conditions, and had a sentence to this effect stamped, and 
later printed, on his accounts of sales. C. F. Walker, district super- 
visor for the Packers and Stockyards Division of the Office of Dis- 
tribution, testified that he had told respondent it would be satisfaitory 
to stamp the statement on his accounts of sales and to show on them 
what poultry had been taken into stock. Respondent said he did not 
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remember the latter part, but would do whatever was required in the 
future. Mr. Walker said he thought it was purely a misunderstanding, 
and that respondent was trying to conform in every way. Mr. Murphy 
conceded respondent’s good faith. 

In a letter, filed after the hearing as his suggested findings and order, 
respondent wrote that all matters had been corrected and that it was 
his “intention to cooperate to the letter in every instance, and if you 
will outline same, so I can understand I shall be glad to do so.” Com- 
plainant did not file suggestions nor recommend what penalty it thought 
was appropriate. 

Examiner Regan filed his report on March 8, 1944. Except as men- 
tioned in the succeeding paragraph, he proposed findings similar in 
effect to those herein and an order that respondent cease and desist 
from misapplying his tariff and from taking consigned poultry into his 
own account without showing such fact on the account of sale. Copies 
of the report were served by registered mail on respondent and Mr. 
Murphy on March 13. In a letter dated March 15, respondent indi- 
cated his agreement with the examiner’s proposals. 

One allegation of the complaint was that, in handling one consign- 
ment, respondent added a coop rental to the proceeds received for the 
poultry and charged a five percent commission on the total sum. At 
the hearing it appeared that no rental was involved, but that respond- 
ent, at the consignor’s request, had sold the coops as well as the poultry, 
and charged a commission for selling them. Complainant’s counsel at 
the close of the hearing made the following statement concerning the 
coops: “It is a practice not covered by the Packers and Stockyards 
Act, at least in the Philadelphia market, and where the coops are sent 
to the commission dealer and he sells them, he is free, apparently, to 
charge whatever commission he desires. We have offered no evidence 
on that point.” In his report, the examiner took the position that 
charging for selling coops violated respondent’s tariff and proposed that 
respondent be ordered not to charge the commission unless his tariff 
specified the charge. 

On April 3, 1944, the last day for filing exceptions, Charles F. Neylan 
of the Washington office, Office of the Solicitor, as “Counsel for the 
OFFICE OF DISTRIBUTION,” filed a request that the time to ex- 
cept be extended to April 13. John J. Curry, an examiner of the 
same office, purported to grant the request for extension. On April 11 
complainant filed exceptions to the effect that respondent’s violations 
were willful and flagrant, for which his registration should be sus- 
pended for 30 days. Mr. Murphy’s name as “Attorney for Office of 
Distribution” was typed under the exceptions, but they were signed by 
Charles F. Neylan as “Associate Attorney for OFFICE OF DISTRIBU- 
TION.” After receiving a copy of the exceptions, respondent wrote 
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the attorneys that their solution seemed extreme, and in effect asked 
for oral argument on the exceptions. 


FINDINGS OF FACT 

1. Respondent is an individual doing business at 323 South Front 
Street, Philadelphia, Pennsylvania. Since February 2, 1937, he has 
been licensed under the act as a live poultry commission merchant and 
dealer in Philadelphia, a city duly designated as subject to the act 
(9 CFR 204.2). 

2. By an order issued on June 17, 1940, in P&S Docket No. 1254, 
respondent was ordered to cease and desist from (a) failing to account 
correctly to shippers for the net proceeds received for their poultry, 
(b) taking consigned poultry into his own account without fully re- 
porting the facts to the shipper, and (c) failing to keep records dis- 
closing all transactions in his business, including the net proceeds re- 
ceived from poultry sales. 

3. Respondent used the “Jewish language” in recording some sales of 
poultry on consignment, and did not identify consignment lots by num- 
ber so that sales of each lot could be readily identified in his records, 
but since the investigation which preceded the filing of the complaint 
herein, he has adopted the practice of keeping all records in English 
and identifying each lot by number. 

4. Respondent’s filed tariff for handling live poultry, in effect at all 
times material herein, was: “A five percent (5%) commission on gross 
sales with a one cent (1¢) per pound minimum will be charged for all 
live Poultry.” 

5. Through a misunderstanding of the effect of his filed tariff, re- 
spondent misapplied the tariff in 11 instances in the period September 
29-October 9, 1942, most of which consisted of undercharges because 
he failed to apply the one cent minimum when poultry was sold for 
less than twenty cents per pound. 

6. Printed on respondent’s original accounts of sales is the follow- 
ing: “Any part of shipment unsold at end of day, weighed to our ac- 
count, at its value and checks mailed daily.” Respondent thought this 
was all the notice he was required to give a consignor when he took 
poultry into his own account. Accordingly, when he did take con- 
signed poultry to his own account, he did not show such fact and the 
quantity involved on the account of sale. 

7. On September 30, 1942, respondent sold 11 coops at $1.10 each 
for a consignor of poultry, added the proceeds of the coops to the 
proceeds of the poultry sold, and charged a commission of five percent 
on the total, although his filed tariff did not mention coops. 


CONCLUSIONS 
As respondent indicated agreement with the examiner’s proposals, 
he apparently asked for oral argument merely to resist the contentions 
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of complainant’s exceptions. Since, without argument, we disagree 
with such contentions, and this order is no more severe on respondent 
than that proposed by the examiner, oral argument was not had. 
Concerning respondent’s good faith, the record seems to support the 
conclusions of complainant’s district supervisor, its attorney at the 
hearing, and the examiner who presided at the hearing and made the 
report. It does not support the exceptions filed by the complainant in 
Washington, even if such exceptions could be considered legally filed. 
As we held on February 3, 1944 in In re Barton, 3 A.D.*, the examiner 
is authorized to rule on motions only until his report is filed, not after. 
So the time to file exceptions was not legally extended. 

We agree with the examiner’s proposal that, because respondent cor- 
rected his practices as to lot numbers and records not in English, no 
order need be issued concerning these matters. 

Respondent’s interpretation and application of his tariff allowed him 
to favor some shippers over others by charging different commissions. 
Such application was in violation of sections 202(b) and 312(a) of the 
act. The tariff itself is not subject to the interpretation that it allows 
different rates to different shippers, and failure to apply it correctly 
violated section 306(f) of the act. Respondent should be ordered to 
apply it properly. 

In selling poultry on commission, respondent acted as the agent of 
the consignor, and it was his duty to report fully, especially when he 
became the purchaser by taking poultry into his own account. See In 
re Crosby, 2 A.D. 228, 264 (1943). The statement on his accounts of 
sale that he might take some of the poultry was not enough. He should 
report what he took and what he paid for it, and should be ordered to 
do so. 

The examiner’s conclusion that respondent should not charge for sell- 
ing coops unless he shows the charge in his filed tariff seems reasonable. 
However, in view of the discrepancy between allegation and proof, and 
the position taken by counsel at the hearing, this question should not 
be decided without more definite evidence than this record contains. 
No order, therefore, is issued concerning this matter. 


ORDER 


Respondent shall cease and desist from charging or collecting a 
greater or less amount for selling live poultry on commission than the 
charge prescribed in his filed tariff then in effect. 

Respondent shall cease and desist from taking consigned live poul- 
try into his own account unless, in his account of sale to the consignor, 








* P. 252.—Ed. 
1In that proceeding the Office of Distributiop had resisted respondent’s request for more time 
to file exceptions to the examiner’s report. 
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he discloses the full facts, including his name as a purchaser and the 
quantity and price of the poultry he took. 

Copies hereof shall be served upon the respondent by registered mail 
or in person, and upon the Office of Distribution. Except as to service, 
this order shall become effective 10 days after its date. 


(A. D. 647) 
In re Harry I. Srernperc. P&S Doc. No. 1568. Decided May 31, 1944. 
Denial of Application for License Because of Conviction 


on Criminal Charge of Issuing Worthless Check 


Applicant’s conviction on a criminal charge of issuing a worthless check in pay- 
ment for live poultry within two years prior to his application for a license 
renders him unfit to engage in the business of buying and selling live poultry 
in interstate commerce under the act, and, therefore, his application for a 
license is denied. 


Messrs. C. F. Neylan and Rogers N. Robinson, for Office of Distribution. Mr. 
Harry I. Steinberg, pro se. Messrs. J. B. Poindexter and Leonard O. Carson, 
Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On May 28, 1943, Harry I. Steinberg, 915 Essex Street, Lawrence, 
Massachusetts, filed an application for a license to engage in the busi- 
ness of buying and selling live poultry in interstate commerce at New 
York, New York, pursuant to the provisions of an act of Congress ap- 
proved August 14, 1935, amendatory of the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.). Thereafter, on July 24, 19438, 
a notice of hearing and order to show cause was issued by C. W. 
Kitchen, Deputy Director, Office of Distribution (formerly the Food 
Distribution Administration), pursuant to the provisions of Title V of 
the Packers and Stockyards Act, as amended, and the rules of practice 
promulgated thereunder (9 CFR 202.6(b) ; 6 F.R. 3136 et seq.), for the 
purpose of affording the applicant an opportunity to show that he was 
financially able to fulfill the obligations which he would incur as a 
licensee under the act, and to show cause, if any, why his application 
for a license should not be denied because he had, within two years 
prior to his application, to wit, on or about April 28, 1942, engaged in 
a practice of the character prohibited by the act, in that he purchased 
live poultry of the value of $900 and issued in payment therefor a 
check which was unpaid and returned by the bank on which it was 
drawn, with the notation thereon, “Insufficient Funds.” 

Pursuant to such notice, a hearing was held in Room 1309, Federal 
Building, Boston, Massachusetts, on January 18, 1944, before Leonard 
O. Carson, examiner. Rogers N. Robinson of the Office of the Solicitor, 
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appeared for the Office of Distribution. The applicant appeared on his 
own behalf. 

The applicant testified that his place of business was located at 915 
Essex Street, Lawrence, Massachusetts, and that he was engaged in 
the business of buying and selling live poultry at wholesale within the 
State of Massachusetts, and that he desired to extend his operations to 
other states. The applicant further testified that he formerly held a 
license which authorized him to engage in the business of buying and 
selling live poultry in interstate commerce, but this license was re- 
voked by order of the Secretary of Agriculture as of September 8, 1941. 
The applicant also testified that on April 28, 1942, he was convicted 
of a criminal charge of issuing a worthless check in payment for the 
purchase of live poultry. The applicant further testified that he later 
paid this check, and at the time of the hearing, owed no debts, operated 
his business on a cash basis, and had assets of $2,500 in cash. He 
further testified that since the issuance of the worthless check, no 
charges or complaints of any kind had been made against him. 


FINDINGS OF FACT 

1. New York, New York, is a city, market, or place designated as 
falling within the provisions of Title V of the Packers and Stockyards 
Act, 1921, as amended. 

2. The applicant formerly held a license to engage in the business of 
buying and selling live poultry in interstate commerce, but such 
license was revoked by an order effective September 8, 1941. 

3. On or about April 28, 1942, the applicant was convicted on a 
criminal charge of issuing a worthless check in payment for the pur- 
chase of live poultry. 

4. On May 28, 1943, the applicant filed an application for a license 
to engage in the business of buying and selling live poultry at New 
York, New York. 

5. On January 18, 1944, the applicant had a net worth of $2,500. 


CONCLUSIONS 
The applicant’s conviction on April 28, 1942, on a criminal charge of 
issuing a worthless check in payment for live poultry, which was within 
two years prior to his application filed on May 28, 1943, by force of the 
statute renders him unfit to engage in the activity for which he has 
made application. 


ORDER 


The application for a license is, therefore, denied. 





W. H. HARVEY & SON 


CONSENT DISMISSALS 


A.D. 648. C. H. Martin & Company v. The Toledo Live Stock Com- 
pany. P&S Doe No. 1603. May 6, 1944. Mr. G. Edward Mathews, of 
Chicago, Illinois, for complainant. Mr. R. P. Whithead, of Toledo, 
Ohio, for respondent. Mr. Benj. M. Holstein and Mr. Morris D. 
Spiegel, Examiners. Decision by Thomas J. Flavin, Assistant to the 
War Food Administrator. 

A.D. 649. Columbus Foods Corporation v. Union Stock Yard & 
Transit Company. P&S Doc. No. 1608 and 1609. Decided May 9, 
1944. Mr. Benj. M. Holstein, Examiner. Decision by Thomas J. 
Flavin, Assistant to the War Food Administrator. 


(A. D. 650) 
In re W. H. Harvey & Son. PACA Doc. No. 4337. Decided May 3, 1944. 
Probationary Suspension of License—Failure 


to Keep Correct Records 


Since respondent has admitted that he failed to keep records fully and correctly 
disclosing all transactions involved in his business, but stated that he will in 
the future keep full and accurate records of all transactions, the respondent’s 
license is suspended on a probationary basis. 


Mr. Clarence H. Girard, for complainant. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by a 
complaint filed on January 28, 1944, by the Acting Chief of the Fruit 
and Vegetable Branch, Office of Distribution (formerly Food Distribu- 
tion Administration). W.H. Harvey and N. R. Eubank, partners, do- 
ing business in Baltimore, Maryland, as W. H. Harvey & Son, are 
charged with not keeping records fully and correctly disclosing all 
transactions involved in their business. 

On February 19, 1944, respondent filed an answer in which it admits 
all material allegations of the complaint, and, therefore, in accordance 
with section 47.9(c) of the rules of practice (7 CFR, 1941 Supp., 
47.9(c)), respondent’s answer constitutes a waiver of hearing. 

On March 15, 1944, the examiner issued a report proposing findings 
of fact and order similar in effect to the findings of fact and the order 
below. Pursuant to the rules of practice (7 CFR, 1941 Supp., 47.1 et. 
seq.), the parties were given 20 days after receipt of this report to 
file exceptions, a brief in support thereof, and a request for an oral argu- 
ment. Neither complainant nor respondent filed exceptions to the ex- 
aminer’s report. 

The complaint sets out that on or about June 4, respondent sold 
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to B. Cohen & Co., Philadelphia, Pennsylvania, a carload of oranges, 
FGE 51051, which was received from and sold for the account of A. 
Peterson of Vero Beach, Florida. The sale price of the car of oranges 
was $5 a box for 300 boxes and $4.75 a box for 175 boxes, or a total of 
$2,345.75, delivered at Philadelphia, Pennsylvania. The complaint 
further alleges that whereas respondent kept a sales ticket showing 
the sale as described above except that the sales ticket indicates that 
the sale was made to “cash,” respondent made and gave to B. Cohen 
& Co., an invoice showing these oranges to have been sold for “cash” 
on June 4, 1943, at $4.24 a box, or for a total sum of $2,014, delivered at 
Philadelphia. Complainant also alleges that respondent made and gave 
to B. Cohen & Co. another sales ticket showing respondent’s sale on 
June 4, 1943, to “cash” of 110 packages of tomatoes and one package 
of beans for the total sum of $331.75. Respondent made and kept a 
sales ticket showing the sale to “cash” on June 4, 1943, of 475 boxes 
of oranges at $4.24 a box. The complainant states that the respondent 
did not make the sale of oranges at $4.24 a box, nor did they make the 
sale of the tomatoes or beans as described in the records, and, there- 
fore, the records are incorrect and the transactions involved in the com- 
plaint constitute a failure by respondent to keep records fully and cor- 
rectly disclosing all transactions involved in its business in violation 
of section nine of the act. 

In its answer, respondent admits that on June 4, 1943, they sold 
to B. Cohen & Co. a carload of oranges, FGE 51051, containing 558 
boxes of No. 1 oranges at $5 a box, and 117 boxes of No. 2 oranges at 
$4.75 per box. Respondent admits that the total gross sale price of 
these oranges was $2,345.75. 

Respondent states that about two weeks after the sale of the oranges 
was made, B. Cohen came to respondent’s place of business and asked 
respondent to give him a sales ticket for a carload of 475 boxes of 
oranges at $4.24 a box, which would have been $2,014. Respondent 
admits that it also gave him a ticket for 110 packages of tomatoes at 
$3 per package and one package of beans at $1.75 per package. Re- 
spondent admits that the total sale price on the ticket given B. Cohen 
covering tomatoes and beans was $331.75. Respondent alleged that it 
first refused to give B. Cohen & Co. these two tickets but after Cohen 
had gotten the ticket for the carload of oranges at $4.24 from one of 
respondent’s competitors respondent gave the ticket for the carload of 
oranges at $4.24, and a ticket for the 110 packages of tomatoes and one 
package of beans. Respondent states that it did not know at the time 
that it was violating any law, and that respondent did not derive any 
more money by giving the two tickets to B. Cohen & Co. Respondent 
asserts that this is the first time that it has ever given any such 
tickets; that respondent shall not do so again; and that it will make 
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every effort in the future to cooperate with the War Food Adminis- 
tration by keeping records which fully and correctly disclose all trans- 
actions involved in its business. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of W. H. Harvey and H. 
R. Eubank, whose address is 15 W. Camden Street, Baltimore, Mary- 
land. 

2. Respondent was issued License No. 1046 on September 17, 1930. 
Said license has been renewed each year since that time and is now 
in effect. 

3. About June 4, 1943, respondent sold to B. Cohen & Co., Phila- 
delphia, Pennsylvania, a carload of oranges in car FGE 51051 which 
respondent received from and sold for the account of A. Peterson at 
Vero Beach, Florida. The sale price of the oranges in this car was 
$5 a box for 300 boxes and $4.75 a box for 175 boxes, the total sale 
price being $2,345.75, delivered at Philadelphia, Pennsylvania. 

4. Respondent kept a sales ticket showing a sale as described above, 
except that it indicates that the sale was made to “cash.” Respondent 
made and gave to B. Cohen & Co. an invoice showing these oranges tc 
have been sold to “cash” on June 4, 1948, at $4.24 a box, or for the 
total sum of $2,014, delivered at Philadelphia. Respondent also made 
and gave to B. Cohen & Co. a sales ticket showing respondent’s sale 
on June 4, 1943, to “cash” of 110 packages of tomatoes and one pack- 
age of beans for the total sum of $331.75. Respondent made and kept 
a sales ticket showing the sale to “cash” on June 4, 1948, of 475 boxes 
of oranges at $4.24 a box. 

5. Respondent did not make the sale of oranges at $4.24 a box, or 
the sale of the tomatoes and beans as described above, and those 
records are incorrect. 

6. The complaint herein was filed on January 28, 1944, which was 
within the two-year period permitted by the act for filing of a dis- 
ciplinary complaint. 


CONCLUSIONS 

Respondent has failed to keep records fully and correctly disclosing 
all transactions involved in its business which constitutes a violation 
of section nine of the act. Respondent admits that it has violated the 
act, but contends that respondent did not know it was violating the act, 
and that it did so at the insistence of B. Cohen & Co. Since failure to 
keep full and correct records does not have to be wilful to be in viola- 
tion of the act, respondent’s conduct warrants the suspension of its 
license. However, since respondent has stated that it will in the future 
keep records which correctly and fully disclose all transactions involved 
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in its business, the suspension of respondent’s license should be proba- 
tionary. The facts of the case should be published. 


ORDER 

Respondent’s license is hereby suspended for 90 days. Such sus- 
pension shall not take effect, however, provided respondent within 20 
days hereof shall have filed with the hearing clerk (1) its written re- 
quest that the suspension be held in abeyance, and (2) its written con- 
sent that the suspension order may be made effective at any time by 
supplemental order herein without further hearing, but with at least 5 
days’ notice to the respondents, if the War Food Administrator finds 
within a period of three years from the date hereof that the respondent 
has again violated any of the provisions of the act and the regulations 
issued pursuant thereto. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this report shall be served on the parties by registered mail 


or in person. This order shall become effective 30 days after its date. 





(A. D. 651) 
PACA Doc. No. 4285.* Decided May 4, 1944 


Failure to Pay—Uncertainty of Contract—Resort to Situation 
of Parties—Evidence—Burden of Proof 


Where the respondent denied that it purchased, orally, a truckload of baskets of 
tomatoes and that the commodity was in good condition, it is held that 
since the contract is uncertain and disputed, resort must be had to situation 
of the parties when the contract was consummated, and that prior transactions 
by the parties in this proceeding have the tendency to support the conclusion 
that respondent agreed to handle the tomatoes in question on a consignment 
basis, and, therefore, respondent should remit the balance of the proceeds 
realized from the sale of the commodity, and since respondent did not 
claim his commission, none is allowed. 

Mr. George J. Hondros, of Wichita, Kansas, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
The complainant, * * * on April 6, 1943, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), against the respondent, * * * seeking reparation 
for the unpaid balance of the purchase price of a truckload of tomatoes. 
Complainant alleges that on August 6, 1942, it sold to the respondent, 
orally, a truckload of 728 baskets of tomatoes for $1.05 per basket, de- 
livered at * * * that the tomatoes were in good condition when shipped; 
that the respondent accepted the tomatoes without objection and paid 
the truck driver $100; that several days later when complaint was made 
as to the condition of the produce, it allowed a reduction of 5 cents a 
basket; and that there remains due and owing complainant $628. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Respondent’s answer is in direct conflict with most of the allegations 
of the complaint. The respondent contends that the complainant re- 
quested him over the telephone to sell the tomatoes then enroute for 
$1 a basket; that the tomatoes originally had been shipped by com- 
plainant, to another firm in * * * and rejected because of defective 
quality; that he gave the truck driver $100 to get some salt at * * * as 
complainant had requested him to do; that he could sell only a few 
baskets, so after repacking, he sold the remainder in the surrounding 
territory; that respondent received a gross amount for the tomatoes of 
$201; and that he offered to send complainant the balance due of $101, 
but it was refused. 

An oral hearing was waived. The respondent submitted two affidavits 
in support of his answer. The record also includes the report of investi- 
gation which was served by registered mail on complainant April 24, 
1943, and on respondent April 26, 1943. $ 

The sole question for decision is whether the contract between the 
parties was for a sale or a consignment of the tomatoes to the 
respondent. 

Three exhibits attached to the complaint are the only written evi- 
dence of the contract. One appears to be an invoice written by the 
complainant and directed to the respondent. It states the number of 
baskets, the total price, and a notation “Please send check with driver” 
and “also for last load Please.” It is not shown that this invoice ever 
came to the attention of respondent. Exhibit number two is a carbon 
copy of a receipt, apparently given to the truck driver for complainant, 
which states, “728 Basket Tomatoes, Paid $100 cash. * * * The third is 
a wire dated August 29, 1942, sent to complainant by * * * stating 
“Balance on tomatoes is $101. Will mail check.” 


FINDINGS OF FACT 


*% & * & 


1. Complainant is an individual, doing business as the 


whose address is * * * . 


2. Respondent is an individual whose last known address was 
He did not hold a license at the time of the transaction under considera- 
tion, as required by the provisions of the act, but was subject to license. 

3. On August 6, 1942, complainant conversed with respondent by 
telephone concerning the disposition of a truckload of 728 baskets of 
tomatoes, which had been shipped from the vicinity of * * *. Re- 
spondent agreed to sell them for the account of complainant. 

4. When the truck arrived shortly thereafter at respondent’s place of 
business in * * * he received the tomatoes and advanced to com- 
plainant’s truck driver $100. 

5. Respondent sold the tomatoes and realized the sum of $201. He 
offered complainant $101, but it was refused. 


* # & 





416 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D.652 


6. The proceeds from the sale of the tomatoes, less the $100 paid by 
respondent at the time of delivery, or $101, are admittedly due and 
owing to complainant. 

7. The informal complaint was filed September 14, 1942, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The burden of proving that the tomatoes were sold to the respondent 
is upon the complainant. Herbert W. Clark, Inc. v. The A. C. Blaw 
Company, 2 A.D. 360. The fact that the respondent paid $100 to the 
driver at the time of delivery can not be decisive as it is a common 
practice for a selling agent to advance to the seller a part of the an- 
ticipated proceeds of sale. Senter Bros. Inc. v. Goldberg, 2 A.D. 589, 
593. Where the contract is uncertain and disputed, resort must be had 
to the situation of the parties and circumstances under which the con- 
tract was made. The respondent states that he has handled several 
other loads of tomatoes for complainant. Complainant admits that the 
respondent handled a truckload for complainant a short time prior to 
the one in question. These prior transactions have, at the least, the 
tendency to support the conclusion that the parties had agreed on this 
occasion for the respondent to handle the tomatoes on a consignment 
basis. Weir v. Long, 145 Ala. 328, 39 S. 974 (1906). 

The respondent now holds $101, the balance of the proceeds realized 
from the sale of the tomatoes, and this amount should be remitted to 
complainant. As the respondent did not see fit to claim his commis- 
sion or expenses in selling, none will be allowed. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $101. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 652) 


Tue S. A. Gerrarp Company v. Rirrer & Company and Lino-Meyer-PoLk Co., 
Inc. PACA Doc. No. 4281. Decided May 13, 1944. 


Denial of Petition for Reconsideration— 
Original Order Reinstated 


Since it appears that the evidence submitted by complainant supports the award 
made in the original order, and there is nothing in the respondent’s petition 
for reconsideration to cast doubt on the evidence, the order of January 12, 
1944, which stayed the order of December 14, 1943, is hereby set aside, and 
the original order is reinstated. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Raymond L. Dill- 
man and Miss Rufe D. Edwards, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by a complaint 
filed on December 29, 1942, by The S. A. Gerrard Company, com- 
plainant, seeking reparation from Ritter & Company and Lino-Meyer- 
Polk Co., Ine., the respondents, for the respondents’ failure to pay 
the contract purchase price of 140 crates of artichokes. On December 
14, 1943, an order was entered awarding complainant $476, as repara- 
tion, against respondent Lino-Meyer-Polk Co., Inc., and dismissing 
the complaint as to respondent Ritter & Company and the counter- 
claim of respondent Lino-Meyer-Polk Co., Inc. (2 A.D. 764). 

In its petition for reconsideration, filed December 24, 1943, Lino- 
Meyer-Polk Co., Inc., states that the decision of December 14, 1943, 
is not in accordance with the evidence submitted in that the findings 
are based upon the accessibility for inspection of the 140 crates of arti- 
chokes. Lino-Meyer-Polk Co., Inc., contends that at the time this 
shipment was available for inspection, only one crate of artichokes was 
actually available and accessible. This respondent further alleges that 
because the Western Weighing and Inspection Bureau was able to make 
a proper inspection of the artichokes at approximately 2:00 p.m., does 
not show that respondent could have made a full inspection. Lino- 
Meyer-Polk Co., Inc., points out that the only reason that the Western 
Weighing and Inspection Bureau was able to make this inspection at 
approximately 2:00 p.m., on the date the car arrived was by reason of 
the fact that the doorway crates of celery had been removed from the 
ear, and Lino-Meyer-Polk Co., Inc., states that respondent’s inspector 
was not present at the time this unloading was done. 

Complainant filed a reply to the petition for reconsideration on Janu- 
ary 4, 1944, denying that the findings were not in accordance with the 
evidence. 

The record in this case has been reexamined. It appears that the evi- 
dence submitted by complainant supports the award made, and there 
is nothing in respondent’s petition for reconsideration sufficient to cast 
doubt on that evidence. Lino-Meyer-Polk Co., Inc., seems to admit in 
its petition for reconsideration that had a qualified man been on hand at 
2:00 p.m., on the day the car arrived, the artichokes would have been 
available for inspection. Therefore, it seems that this admission, 
together with the affidavit of C. C. Ritchie that sufficient artichokes 
were available for inspection by respondent Lino-Meyer-Polk Co., Inc., 
and the inspection made by the Western Weighing and Inspection Bu- 
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reau, support the finding that Lino-Meyer-Polk Co., Inc., had full op- 
portunity to inspect the artichokes before purchasing them. 

The order of December 14, 1943, which was stayed by an order of 
January 12, 1944,* appears to be supported by the record. The stay 
order is hereby set aside and the original order of December 14, 1943, 
is reinstated. However, the effective date of the reinstated order will 
be 20 days after the date of this order. Copies of this order will be 
served on the parties by registered mail or in person, and it shall be 
given the same publication as was the order of December 14, 1943 
(2 A.D. 764). 


(A. D. 653) 


AMERICAN Frurr Growers IncorporaTeD v. SAM GoLpDSTINE & Son. PACA Doc. 
No. 4271. Decided May 17, 1944. 


Rejection of Shipment—Evidence—Abnormal 
Deterioration—Loading 


Where respondent failed to present evidence showing abnormal deterioration in 
carrots at time of delivery which could have resulted from the alleged mis- 
representation, and only two days actually elapsed in loading the cars prior 
to shipment, it is held, the rejection of the carrots which conformed to the 
contract of purchase and sale was without reasonable cause, and, therefore, 
complainant is entitled to reparation for net loss sustained by it upon resale 
of the commodity. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Henry 
T. Spiegel, of Chicago, Illinois, for respondent. Messrs. R. L. Dillman and 
F. W. Woodley, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


By complaint filed February 13, 1943, under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a et seq.), the 
American Fruit Growers Incorporated, complainant, seeks an award of 
reparation from the respondent, Sam Goldstine & Son, because of the 
respondent’s rejection of two cars of carrots. 

Complainant and respondent have waived formal hearing, and have 
submitted evidence in writing. 

On December 11, 1942, complainant and respondent, through the 
American National Cooperative Exchange, Inc., began negotiations for 
the purchase by respondent of two cars of carrots. The contract of sale 
was confirmed by both parties, subject to the approval by respondent of 
the Government inspections. Complainant wired the inspection reports 
to the broker for the respondent on December 12, 1942. The broker 
then prepared a standard memorandum of sale for each car, showing the 
sales as made upon the basis of inspection and acceptance at shipping 
point, wired Government inspection. 

The two cars were moving eastward from California at the time of 


#3 AD. 24.—Ed. 
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sale, having been shipped on December 10, 1942, from Oxnard, Cali- 
fornia. On December 14th and 15th, respondent, through the broker, 
requested complainant to sell the carrots for respondent elsewhere, for 
as much as 50 cents below cost. Complainant wired respondent that it 
was unable to do so. Respondent then notified complainant by letters 
dated December 16 that the shipments were rejected because they were 
not loaded on the dates represented. Upon arrival at Chicago on De- 
cember 21, respondent inspected the cars and rejected them on the 
grounds that they were only in fair condition, and the carrot sizes were 
larger than ordered. Complainant sold the rejected carrots elsewhere. 

Respondent contends that the carrots were represented as being 
freshly loaded on December 10, whereas loading of PFE 15881 was 
commenced on December 8, and PFE 90206 on December 9, and that 
the cars were dry during this period. Respondent denies that the 
American National Cooperative Exchange, Inc., is a public broker, and 
states that it is a sales agent for complainant and, therefore, could not 
sign a memorandum on respondent’s behalf which would constitute a 
binding contract under the statute of frauds. 

It is the contention of complainant that there was no agreement 
between the parties that the cars were to be loaded on December 10, it 
merely representing that they were shipped on that date. It states that 
the sale was upon a “shipping point inspection final” basis and re- 
spondent had no right of rejection at Chicago. Complainant also con- 
tends that the broker is a public broker, being so licensed under the act. 

The Federal inspection report made at the shipping point, Oxnard, 
California, shows that inspection of car PFE 15881 was begun 1:00 
p.m., December 8, and completed 10:00 a.m., December 10, 1942, and 
inspection of PFE 90206 was begun 10:00 a.m., December 9, and com- 
pleted 5:00 p.m., December 10, 1942. 

Respondent placed complainant upon strict proof as to facts con- 
cerning the resale. Complainant states that it made every effort to 
have a jobber or commission merchant dispose of the carrots in Chicago, 
but without success because of an oversupply and declining prices; it 
was compelled to reconsign the cars to New York City; and the carrots 
were sold for the highest and best prices obtainable therefor, and for 
the established and proper market prices. Chicago market reports 
show that the market for carrots was very weak between’ December 15 
and 31, 1942, with a few sales made on the 24th at $3 to $3.25, and on 
the 28th one carload of small to medium Oxnard District carrots was 
sold at $2.25 per crate. The prices received in New York City for the 
carrots in car PFE 90206 ranged from $3 to $4, and those in PFE 
15881 largely sold for $3. No substantial additional expenses were 
incurred in transporting to and selling at New York City rather than 
at Chicago. 
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FINDINGS OF FACT 


1. Complainant is a corporation with an office at 300 Chamber of 
Commerce Building, Pittsburgh, Pennsylvania, and with its executive 
offices in the Bendix Building, Los Angeles, California. 

2. Respondent is a partnership composed of Sam Goldstine and Jerry 
Goldstine, whose address is 1425 South Racine Avenue, Chicago, Illi- 
nois, and during all the times mentioned in the complaint was licensed 
under the act. 

3. The American National Cooperative Exchange, Inc., is a corpora- 
tion with offices at Chicago, Illinois, and elsewhere. It is licensed as a 
‘broker under the act, and was the agent for both parties in this 
transaction. 

4. The broker on December 12, 1942, sold for the complainant and 
to the respondent, two “roller” cars, containing 362 crates each, of Blue 
Goose brand carrots, at $4.10 per crate f.o.b., inspection and acceptance 
at shipping point, basis wired Government inspection. Car PFE 15881 
was warranted as being 90 percent U. 8S. No. 1 quality, and PFE 90206 
as being 88 percent U. S. 1 quality. 

5. At the time of sale, the two cars were rolling eastward from Ox- 
nard, California, having been delivered to the carrier on December 10, 
1942. 

6. Government inspection completed at Oxnard, December 10, 1942, 
showed the carrots to conform in all respects with the contract require- 
ments. 

7. The time elapsed between the beginning and completion of loading 
of the two cars, and during which time the inspection was made, was 
not unreasonable. 

8. The two carloads of carrots arrived in Chicago on December 21, 
1942, and were tendered to respondent. After an inspection, respondent 
refused to accept either car. 

9. In the exercise of reasonable care and judgment, complainant re- 
sold the rejected carrots for the best price obtainable, realizing a net 
amount of $280.64 for car PFE 15881, and $463.03 for car PFE 90206. 
Complainant received $2,294.73 less than the contract price, no part of 
which had been paid. 

10. Complainant filed an informal complaint on December 17, 1942, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The record fails to support respondent’s claim that the American 
National Cooperative Exchange, Inc., is not a public broker. The same 
contention was made and considered in American Fruit Growers, Inc. v. 
S. Goldsamt, Inc., PACA Docket No. 3136, S. 2273, and there it was 
found that this corporation was a public broker with the ability to 
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effectuate a binding contract. In addition, the record contains two 
letters signed by respondent, dated December 16, 1942, and sent to 
complainant, in which respondent acknowledged the purchase of the 
carrots but advised that it was rejecting them. In Abeles & Taussig 
Lumber and Tie Company v. Northwest Side Lumber Company, 239 
Ill. App. 623 (1926), it was held that such subsequent acknowledg- 
ment of the validity of a contract was a sufficient memorandum to 
constitute a binding contract under the statute of frauds. See also 
Worcester Bleach & Dye Works Co. v. Dlugasch, 181 N.Y.S. 44 (1920). 

With respect to the defense that the carrots were not freshly loaded 
as represented, the record fails to disclose any agreement that the cars 
should be loaded on the day of shipment. The Government inspection 
report shows that the carrots in cars PFE 15881 and PFE 90206 graded 
90 percent and 88 percent respectively, U. S. No. 1 quality at the time 
of loading. Car equipment and condition at completion of inspection 
was stated to be, ‘Hatch covers closed, plugs in, bunkers full of ice.” 
Both shipments had crushed top ice over the load. The respondent has 
not presented evidence showing abnormal deterioration at the time of 
delivery which could have resulted from the alleged misrepresentation. 
In any case, the time elapsed in loading the cars does not appear to have 
been unreasonable. Moreover, the carrots were purchased f.o.b. in- 
spection and acceptance at shipping point, basis wired Government 
inspection. This is equivalent to “Subject approval wired Government 
inspection,” as defined in the regulations (7 CFR, 1941 Supp., 46.24(y)), 
and means that the buyer is without recourse as to quality, condition, 
and grade. 

Respondent’s rejection of the carrots was without reasonable cause, 
and in violation of section 2 of the act. Reparation should be awarded 
complainant, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $2,294.73, with interest thereon at 5 per- 
cent per annum from December 21, 1942 until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Copies of the order shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 654) 


Ayres BroKERAGE CoMPpANY v. ELBA Propuce Company. PACA Doc. No. 4345. 
Decided May 17, 1944. 


Failure to Pay—Waiver of Complaint as to 
Condition of Commodity—Interstate Commerce 


Where potatoes were shipped from one State, received by complainant in another 
State, and respendent purchased them directly from the car in which they had 
been shipped, it is held, the transaction is of an interstate character, respond- 
ent’s failure to make an objection as to condition of the commodity within 
a reasonable time constitutes a waiver of such complaint, and therefore, failure 
of the respondent to make full payment promptly for the potatoes purchased 
and accepted entitles complainant to reparation in amount of the purchase 
price. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
On October 8, 1942, Ayres Brokerage Company, complainant, filed a 
formal complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an award of reparation 
against the respondent, Elba Produce Company, for the failure to pay 
for potatoes purchased. A copy of the report of investigation was served 
upon complainant on February 7, 1944. Copies of the complaint and 


report of investigation were served upon respondent on the same day, 
but no answer has been filed. In accordance with the applicable rules 
of practice (7 CFR, 1941 Supp., 47.25 (c)), oral hearing is waived, and 
the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 


1. Complainant is an individual, John D. Ayres, doing business as 
Ayres Brokerage Company, whose address is Dothan, Alabama. 

2. Respondent is an individual, Jordan J. Lindsey, doing business 
as Elba Produce Company, whose address is Elba, Alabama, and dur- 
ing all times mentioned in the complaint was licensed under the act. 

3. On October 26, 1941, complainant by telephone sold to respondent 
125 bags of U.S. No. 1 potatoes at $1.72 per bag f.o.b. 

4. The potatoes sold were part of a carload of 360 bags contained 
in car SFRD 21701, which complainant had purchased for distribution 
from the Morse-Hubbard Company of Minneapolis, Minnesota. Car 
SFRD 21701 originated at Amherst Junction, Wisconsin, and arrived 
at Dothan, Alabama, on October 26, 1941. 

5. On October 26, 1941, at Dothan, complainant loaded on respond- 
ent’s truck 125 bags of potatoes from car SFRD 21701. They were 
accepted and taken away by respondent’s driver. No complaint was 
made concerning the condition of the potatoes until about two week: 
later. 
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6. An invoice dated October 26, 1941, was sent to respondent, but it 
failed to pay for the potatoes purchased. There is due and owing com- 
plainant $215, no part of which has been paid. 

7. An informal complaint was filed on March 5, 1942, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The transaction between the parties was interstate in character. 
Gilliland & Co. v. San Antonio Commission Co., 2 A.D. 492, 494. The 
potatoes were shipped from one State, received by complainant in an- 
ether, and sold directly from the car to respondent. The act provides 
that “A transaction in respect of any perishable agricultural com- 
modity shall be considered in interstate or foreign commerce if such 
commodity is part of that current of commerce usual in the trade in 
that commodity whereby such commodity and/or the products of such 
commodity are sent from one State with the expectation that they 
will end their transit, after purchase, in another, - 

Respondent waived any complaint it may have had as to the condi- 
tion of the potatoes, by accepting them and failing thereafter to make 
a timely objection to the complainant. Webster Pierce v. Warley 
Fruit & Produce Co., PACA Docket No. 2599, S. 1740. 

The failure of respondent to make full payment promptly for the 
potatoes constitute a violation of section 2 of the act. Complainant 
should be awarded repafation for the amount of the purchase price, 
with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $215, with interest thereon at 5 percent 
per annum from October 26, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 655) 
PACA Doc. No. 4337.* Decided May 26, 1944 | 
Probationary Suspension of License 
to Remain Ineffective 


Since respondent complied with prior order directing him to file certain request 
and consent, the probationary suspension of his license determined in prior 
order shall not become effective. 


Mr. Clarence H. Girard, for complainant. Miss Rufe D. Edwords, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed 
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SUPPLEMENTAL ORDER 

An order (3 A.D.**) was issued May 3, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
against the respondent * * *. Respondent’s license was suspended for 
90 days for violating section nine of the act, but it was provided that 
the suspension would not take effect if respondent, within 20 days, 
filed a certain request and consent. Respondent has filed such request 
and consent. 

Accordingly, the suspension of respondent’s license is not effective, 
and shall not become effective unless some further order to the con- 
-trary shall be issued. 


(A. D. 656) 


San Dieco Frurr & Propuce Company v. Starr Propucw Co., Inc. PACA Doe, 
No. 4176. Decided May 27, 1944. 


Tentative Order Made Final—Meaning of Term “Promptly” 
as Used in Act—Publication of Facts 


Tentative order of March 15, 1944, made final and publication of the facts 
ordered on the ground that although respondent has paid complainant the 
amount tentatively awarded, such payment was not made until after service 
of the tentative order, and, therefore, the award was not paid “promptly” 
within meaning of act. 


Mr. Joseph Brand Colton, of San Diego, California, for complainant. Messrs. 
Einhorn and Schachtel, of Philadelphia, Pennsylvania, for respondent. Messrs. 
John J. Curry and Raymond L. Dillman, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


FINAL ORDER 


A tentative order was issued in the above-entitled proceeding dated 
March 15, 1944, and was served on respondent by registered mail on 
March 17, 1944, and on complainant on March 22, 1944. No exceptions 
have been filed and respondent has paid complainant the amount tenta- 
tively awarded. Such payment, however, was not made until after 
service had been made of the tentative order and was, therefore, not 
paid “promptly,” within the meaning of section 2, paragraph 4, of the 
act. Payment under these circumstances should not relieve respond- 
ent from publication of the facts. 


ORDER 
The tentative order is hereby made final, except that due to such pay- 
ment (1) there is substituted in Finding of Fact 11 for the language, 
“and there remains due and owing complainant from respondent, 
$1,815,” the language, “However, respondent on March 29, 1944, paid 
complainant the amount due in settlement of the claim;” (2) the fol- 


** Ante, p. 411.—Ed. 
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lowing language in the last paragraph of the Conclusions is stricken, 
“that reparation should be awarded complainant in the amount of the 
unpaid price with interest ;” and (3) the following paragraph is stricken, 
“Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $1,815, with interest thereon at 5 percent 
per annum from December 20, 1941 until paid.”’ 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth in the tentative order of 
March 15, 1944, and this order shall be published. 

This order shall be served on the parties by registered mail or in 
person, and shall become effective 20 days after its date. 


(A. D. 657) 
PACA Doc. No. 4303.* Decided May 27, 1944 


Warranty—Suitable Shipping Condition Rule Limited 
to Designated Destination—Dismissal 


Where complainant purchased a carload of fall tomatoes at a price f.o.b. shipping 
point for resale, of which purpose respondent had notice, and complainant 
thereafter diverted the load, part of which was sold at one point and the 
balance was reloaded, shipped and sold at another market, held, complain- 
ant’s claim of damages based upon alleged lack of suitable shipping condition 
of the tomatoes was not applicable to a destination beyond the point desig- 
nated in the contract of sule, and therefore, the complaint is dismissed. 


Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


The complainant, * * * filed a formal complaint on July 13, 
1943, against respondent, * * * under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 190 ed. 499a et seq.), to recover dam- 
ages which allegedly resulted from respondent’s shipment of a carload 
of tomatoes fom * * * loading point to * * * that were in- 
ferior to those purchased. It is alleged that the carload was to contain 
not more than 15 percent of grade U. S. No. 2 tomatoes, sizes 6 x 6 and 
6 x 7, 15 lugs of grade U. S. No. 1, size 7 x 7, straight pack, and that 
the balance of the carload “excepting the U. S. Twos, was to grade 

85% U.S. No. 1 grade or better;” that the agreed price was $1.50 per 
lug for the grade U.S. No. 2, and size 7 x 7 tomatoes, and $2.25 per lug 
for the tomatoes grading 85 percent U.S. No. 1 or better; that * * * 
was used as a diversion point by complainant; that while the shipment 
was en route to * * * complainant diverted the car to * * * 
for resale; that complainant did not inspect the tomatoes at shipping 
point and purchased them on respondent’s representation that the quality 
was good; that inspection made at * * * disclosed defects, including 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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an average of 10 percent affected by decay, and complainant re- 
leased * * * and * * * to whom the tomatoes had been 
diverted for resale on a joint account basis. Complainant forwarded 
the unsold portion of the load to * * * where sale was made 
through * * * that on account of the failure of respondent to 
furnish tomatoes that were in suitable shipping condition, and of the 
kind, grade, and quality specified in the contract of purchase, they 
were not of the market value they would have been if they had con- 
formed to contract and complainant was damaged thereby in the 
amount of $1,199.26, being the difference between what the tomatoes 
. would have been worth if they had met sale specifications, and the 
‘market value of those actually delivered. 

Respondent answering alleges that complainant ordered the toma- 
toes by telephone; that no representations as to the quality and ap- 
pearance of the tomatoes were made, other than that they were being 
packed and loaded in car ART 15926, and would be Federal-State in- 
spected, and would grade 85 percent or better U. S. No. 1, an equal 
number of 6x6 and larger standard pack, and 6x7 straight pack, not to 
exceed 15 percent U. S. No. 2 tomatoes, 6x6 and 6x7, with possibly 15 
lugs U.S. No. 1, size 7x7, straight pack. 

Complainant filed a waiver of formal hearing. Respondent has 
waived a formal hearing by failure to request it. Evidence has been 
submitted in the form of verified statements of fact. The record in- 
cludes a report of investigation which was served on respondent on 
August 10 and on complainant on August 12, 1943. 

Complainant states in its opening statement of facts that 
its manager, and * * * of respondent corporation, conversed by 
telephone on November 13, 1941, concerning the quality and appearance 
of the tomatoes that were then being loaded at * * * that com- 
plainant had never purchased fall tomatoes produced in the * * * 
but knew they did not have a very good reputation for carrying 
quality; that * * * said the quality was very good and that Fed- 
eral inspection of the tomatoes would be made; that complainant then 
purchased the carload at the invoice price of $1,327.50. 

It appears from the evidence that the tomatoes were consigned to 
complainant at * * *. Thereafter, complainant diverted the car 
to * * * for resale at that point. A part of the load was disposed 
of at * * * by * * © ood * * © ‘under the jcit of 
count agreement but on November 26 complainant was told that due to 
the poor quality of the tomatoes the full carload could not be sold. The 
unsold part of the load was then on the dock where it had been un- 
loaded from car ART 15926. Complainant then caused the remaining 
part of the shipment to be placed in car FGEX 32386 and forwarded 
itto * * * at * * * where the tomatoes were sold during the 


* * * 
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period December 4 to 11 for gross proceeds of $429 and a net return of 
$296.63. Complainant shows that expenses paid by * * * and 
* * * exceeded the gross proceeds from sales made at * * *. 
The excess of expenses at * * * deducted from the net returns 
realized at * * * resulted in net proceeds of $128.24. The cost of 
the tomatoes, $1,327.50, less the net proceeds $128.24 is $1,199.26 which 
is the amount of the damages claimed by complainant. 

Federal inspection of the tomatoes made at * * * November 14, 
1941, fixed the grade of the Gulf brand as U. S. No. 2, with approxi- 
mately 85 percent of U. S. No. 1 quality. The Gold Rim brand graded 
U. S. No. 2. 

Inspection of the shipment was made November 23, 1941, at Pier 22, 
* * * by the Railroad Perishable Inspection Agency. The inspec- 
tor certified that an average of 3.5 percent of the tomatoes were soft 
ripe, an average of 30.5 percent were firm ripe, an average of 29.5 per- 
cent were turning, and the balance were green except for decay. An 
average of 14.5 percent had light shoulder sears and skin checks, an 
average of 20.5 percent had growth cracks and shoulder scars, 2.5 per- 
cent were puffy, and an average of 10 percent were affected by decay 
of various types and stages. 

Inspection made by the Railroad Perishable Inspection Agency at 
* * * on December 1 shows that an average of 5 percent of the 
tomatoes were ripe and soft, an average of 33 percent were ripe and 
generally firm, 33 percent were turning color, and 8 percent were mature 
green. An average of 21 percent were affected by decay, consisting of 
Phoma Rot and spotted soft decay. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *. The post 


office address of the partnershipis * * * 


2. Respondent is a corporation. During all of the times referred to 
in the complaint, respondent was engaged in the business of buying and 
selling perishable agricultural commodities at * * * and was 
licensed under the act. 

3. On November 13, 1941, complainant purchased from respondent, 
625 lugs of tomatoes which were then being loaded in car ART 15926 
at * * *. Complainant did not see and inspect the tomatoes at the 
time of purchase, and relied upon respondent’s representations that 
they would be inspected by a Federal-State inspector and that the car 
would contain about equal amounts of size 6 x 6 and larger standard 
pack, and 6 x 7 straight pack, bottom row to be double-wrapped, not 
to exceed 15 percent to be grade U.S. No. 2, sizes 6 x 6 and 6 x 7, and 
approximately 15 lugs grade U.S. No. 1, size 7 x 7, straight pack, all ex- 
cept the grade U. S. No. 2 tomatoes to be 85 percent U. S. No. 1 or 
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better, at a price of $1.50 per lug f.o.b. for the grade U. S. No. 2 and 
7x7 size, and $2.25 per lug f.o.b. for the balance of the carload. 

4. Complainant paid respondent $1,327.50, the agreed price of the 
earload, f.o.b. * * *. 

-5. The tomatoes were inspected by a Federal-State inspector at 
* * * on November 14. The shipment consisted of Gold Rim and 
Gulf brands. The Gold Rim brand of tomatoes that were loaded in the 
car were mature green, firm, well formed to slightly misshapen, smooth 
to slightly rough. The Gulf brand were in most lugs mature green, in 
some lugs mostly mature green with 15 percent to 40 percent turning, 
. firm, generally well to fairly well formed, few slightly misshapen, 
smooth to slightly rough, mostly fairly smooth. None were affected by 
decay. Approximately 85 percent of the Gulf brand tomatoes were of | 
U.S. No. 1 quality. The Gold Rim brand tomatoes were grade U. S$. 
No. 2. 

6. The Gulf brand tomatoes included 535 lugs; the Gold Rim brand, f 
90 lugs. 

7. The tomatoes, after being loaded in car ART 15926 at * * * were 
consigned to complainant at * * *. While the car was in transit, com- 
plainant entered into a joint account agreement with * * * and * * * 
which provided for resale of the tomatoes at * * * and complainant 
diverted the car from * * * to * * * for such purpose. 

8. The shipment arrived at * * * on or about November 23, 1941. An 
average of 10 percent of the tomatoes were then affected by decay of 
various types and stages. 

9. * * * and * * * on November 26, 1941, notified complainant that 
due to the poor quality of the tomatoes only 165 lugs were sold. Com- 
plainant released * * * and * * * from the joint account agreement and 
caused the remaining part of the load, consisting of 460 lugs, to be 
reloaded in car FGEX 32386 and shipped them to * * * at * * * where 
the tomatoes were sold on and between December 4 and 11 for a net 
return of $296.63. 

10. The expenses incurred and paid by * * * and * * * at * * * were 
$405.64 consisting of freight $357.52, cartage $43.75, and sorting $4.37. 
The gross proceeds received for the 165 lugs sold were $237.25. The net 
proceeds realized by complainant from sales made at * * * by * * * 
and * * * and at * * * by * * * amounted to $128.24. 

11. Informal telegraphic complaint was made by complainant on 
June 16, 1942, which was within nine months from the date that the 
alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent shipped tomatoes that were in- 
ferior to the kind and grade purchased. According to the contract, 
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not more than 15 percent of the tomatoes were to be grade U. S. No. 
2, sizes 6x6 and 6x7. The balance of the load was to grade 85 percent 
U. S. No. 1 or better, including 15 lugs of grade U.S. No. 1 size 7x7. 
Reference is made to an invoice which lists a total of 625 lugs accord- 
ing to the number of lugs of stated sizes, and the price per lug, which 
prices were f.0.b. shipping point. The invoice shows that 90 lugs graded 
U. S. No. 2 and that the remainder of the shipment consisted of 535 
lugs. The Federal-State inspection certificate, based on inspection 
made on November 13 and 14, 1941, at * * * shows that approxi- 
mately 85 percent of the Gulf brand were of U.S. No. 1 quality and that 
the Gold Rim brand graded U. 8. No. 2. Since the total shipment con- 
sisted of 625 lugs, of which 535 lugs were of 85 percent U. S. No. 1 
quality, the shipping point inspection certificate is accepted as proof 
that the tomatoes at the time of sale and shipment were of the kind, 
grade, and quality specified by respondent. 

Complainant contends that the tomatoes were not in suitable ship- 
ping condition, and in support of such contention calls attention to 10 
percent that were affected by decay, nine days after the tomatoes 
were inspected at loading point, and that 20 percent were likewise af- 
fected as shown by the Standard Inspection Service, inspection made 
at * * * on December 4. Complainant argues that if the tomatoes had 
been in suitable shipping condition, and of the kind, quality, and grade 
specified by respondent, they would have been sold at * * * from $3 to 
$3.50 per lug. Damages are claimed in the amount of the difference 
between what the tomatoes would have been worth at * * * if they 
had met sale specifications, and their actual market value. 

The suitable shipping condition rule provides, in substance, that when 
produce is purchased at a designated shipping point or from a desig- 
nated State at a price f.o.b. shipping point, it will be understood that 
the produce will be placed free on board the car or other transportation 
equipment at shipping point, in suitable shipping condition to assure 
delivery without abnormal deterioration at the destination specified in 
the contract of sale, if the shipment is handled under normal transpor- 
tation service and conditions. In Winslow and Gregory Produce Co. v. 
A. J. Associates Produce Corp., PACA Docket No. 3283, S. 2503, it was 
pointed out that such warranty may arise as an express contractual 
provision when the buyer and seller employ the term “suitable ship- 
ping condition,” or by the mere use of the term “f.o.b.” in connection 
with the meaning given by the regulation (8 FR 6395, § 46.24 (i), (j), 
and (k)), and may arise as an implied warranty when the seller has 
knowledge that the produce is purchased for the particular purpose of 
transportation to a given point by the purchaser, and the buyer relies 
upon the seller to exercise skill and judgment in selecting the produce 
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which will serve the purpose without abnormal deterioration during 
transit from loading point to destination. 

The sale was on the basis of a price f.o.b. * * * and the designated 
destination was * * *. While complainant claims that the shipment 
was consigned to that destination merely as a diversion point, the evi- 
dence does not show that respondent was informed that complainant 
intended to divert the car to * * * and then to * * * or to any other 
point beyond * * *. It is possible respondent knew that complainant 
was a dealer, and that as such dealer he might be expected to forward 
the shipment to one or more markets beyond * * * . However, there 
-is no positive evidence of such knowledge. Moreover, even if such 
knowledge on the part of respondent was established, the regulation 
contemplates that the seller does not assume the responsibilty for lack 
of suitable shipping condition in a commodity which moves to any des- 
tination other than the destination specified in the contract of sale. It 
is believed that such limitation under the regulation reflects its original 
purpose, and that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 


in person. 
This order shall become effective 20 days after its date. 


(A. D. 658) 
PACA Doc. No. 4296.* Decided May 27, 1944 
Effect of Misrepresentation of Produce After Consummation 


of Contract of Purchase and Sale—Dismissal 


Where the evidence in the record discloses that respondent misrepresented the 
number of lugs of the various brands of grapes but his misrepresentation was 
made after the contract of purchase and sale was consummated by com- 
plainant and respondent, the former’s complaint is dismissed on that score. 


Mr. Robert C. Haberstrock, of Altoona, Pennsylvania, for complainant. Mr. Henry 
T. Spiegel, of Chicago, Illinois, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On May 21, 1943, complainant * * * filed a formal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et. seqg.), seeking reparation from * * * the respondent, for the 
latter’s failure to deliver a car of grapes in accordance with the speci- 
fications of a contract entered into by complainant and respondent. 
Complainant alleges that on November 30, 1942, as a result of prior 
negotiations, complainant purchased from respondent, a car of grapes 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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at * * * for $2 per lug or a total sales price of $2,198, f.o.b. shipping 
point * * * with final destination being * * *. Complainant further 
alleges that respondent made false representations to complainant as to 
the color and quality of the grapes in the shipment; that respondent 
made false and fraudulent representations as to the date of the arrival 
of the shipment at * * * and by their negotiations and exchange 
of telegrams, led the complainant to believe that the said car had ar- 
rived at * * * on November 30, 1942, rather than on November 27, 1942, 
the actual date of arrival; that respondent falsely and fraudulently mis- 
represented to complainant the number of lugs of each brand in the 
load; and that the grapes failed to meet the terms and specifications of 
the contract entered into between the respondent and complainant to 
the detriment and damage of complainant in the sum of $1,064.74. 

In its answer, respondent states that complainant purchased from 
respondent on November 30, 1942, a carload of 1,099 lugs of Emperors 
at $2, f.o.b. shipping point * * * in car MDT 22591. Respondent relies 
on an exhibit introduced by the complainant as representing the terms 
of the sale, which set out the contract specifications as alleged by the 
respondent. Respondent alleges that before complainant agreed to 
purchase the grapes on the basis of * * * acceptance, they requested 
that a Government inspection be secured and information therein re- 
layed to complainant, which was done. Respondent denies that the 
grapes were not up to the contract specifications or that there was any 
misrepresentation as to the date the car arrived in * * * and contends 
that complainant did not ask the date the car arrived in * * * nor 
did respondent create any impression that the car arrived on November 
30. Respondent points out that the complainant was not concerned 
about the time of arrival of the shipment in * * * because, after pur- 
chase of the grapes, it asked that the car be held in * * * until December 
3, 1948. Respondent alleges that the contract did not provide for any 
specific brands but provided for 1,099 lugs of Emperor grapes, and that 
subsequent notification that the car contained so many of each brand 
was merely incidental. Respondent concludes that the loss to com- 
plainant was due to complainant holding the shipment in * * * . 

The record in this case shows that on November 30, 1942, complain- 
ant purchased a carload of 1,099 lugs of Emperor grapes at $2, f.o.b. 
shipping point * * * in car MDT 22591. The contract called for * * * 
acceptance subject to Government inspection. The inspection made 
at * * * showed the grapes to be up to the contract specifications. In 
respondent’s confirming telegram on December 1 to complainant, re- 
spondent did erroneously represent that the shipment contained 979 
lugs of Zephyr and 120 lugs of Emperor brand, when, in fact, the ship- 
ment contained 158 lugs of Zephyr brand, 938 lugs of Emperor label, 
and two lugs of Delano brand white Malaga grapes. On December 2 
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complainant wired respondent to hold the shipment until December 3, 
and to then divert it to complainant at * * * which respondent did. 
The car arrived in * * * on December 7 in a deteriorated condition as 
shown by a Government inspection certificate, and complainant resold 
the shipment at public auction in * * * for the net amount of $1,133.26. 

The report of investigation was served on complainant and respondent 
on July 12, 1943, in accordance with sec. 47.24 of the rules of practice 
(7 CFR, 1941 Supp., 47.24). An oral hearing was waived by the par- 
ties and the evidence was suhmitted in writing. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * individuals, doing 
business as * * * whose address is * * *. 

2. Respondent is a corporation whose address is and was 
licensed under the act at the time of the transaction involved herein. 

3. On November 30, 1942, complainant purchased a carload of 1,099 
lugs of Emperor grapes at $2, f.o.b. shipping point * * *. The purchase 
was made * * * acceptance on the basis of Government inspection made 
at * * * and relayed to complainant. 

4. Respondent did not misrepresent the time the car arrived in 
nor did respondent misrepresent the grade or brand of the grapes in the 
terms of the contract. 

5. Pursuant to complainant’s request on December 2, the car of grapes 
MDT 22591, was held in * * * until December 3 and then diverted 
to * & : 


* *& & 


* & & 


6. On December 7, 1943, the grapes arrived in * * * in a deteriorated 
condition. 

7. On December 10 and 11, 1943, complainant resold the grapes at 
public auction in * * * at a loss of $1,064.74. 

8. The complaint was filed on May 21, 1943, which was within nine 
months after November 1942 when the alleged cause of action accrued. 


CONCLUSIONS 


The burden of proof rests upon complainant to prove the allegations 
in its complaint by a preponderance of the evidence. J. W. Meyers 
Commission Co. v. The Dunn-Jarson Company, 1 AD 580. Complain- 
ant has not sustained this burden as there is no proof in the record of 
any misrepresentation on the part of respondent as to the time of the 
arrival of the car of grapes in Chicago, nor is there any proof of any 
misrepresentation as to grade. Complainant purchased this car f.o.b. 
* * * on the basis of a Government inspection and title to the grapes 
passed to complainant at * * * . In such an f.o.b. sale, on the basis of 
a Government inspection, the purchaser is liable under ordinary condi- 
tions for the contract purchase price of the produce regardless of their 
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condition at destination. Lowie Cohen Co. v. Roche Fruit Co., Inc., 
PACA. Docket No. 2998, S. 2087. 

There is evidence in the record that respondent misrepresented the 
number of lugs of the various brands that made up this shipment of 
grapes in a telegram sent complainant on December 1. However, this 
misrepresentation was made after the contract of purchase and sale was 
entered into by complainant and respondent. The contract entered into 
by the parties did not call for certain brands of grapes, but for Em- 
perors, a variety of grapes. 

Complainant’s position that it would not have bought the grapes if 
it had known that they had not arrived in * * * until November 27, 
cannot be sustained since complainant requested that the grapes, a 
highly perishable commodity, be held in * * * until December 3, 1942. 
The contract was on an f.o.b. * * * acceptance basis, subject to the Gov- 
ernment inspection, which was made and relayed to complainant, and 
complainant cannot hold respondent liable for its loss because the 
grapes arrived at destination in a deteriorated condition. Therefore, 
the complaint should be dismissed. 


ORDER 
The complaint herein is dismissed. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to service on the parties, this order shall become 
effective 20 days after its date. 


CONSENT DISMISSALS 


A.D. 659. American Fruit Growers, Inc. v. Fairchester Packing Com- 
pany, PACA Doe. No. 4292. Decided May 6, 1944. Mr. Harry S. Dun- 
mire, of Pittsburgh, Pennsylvania, for complainant. Mr. Henry Silver- 
man, of New York, New York, for respondent. Miss Rufe D. Edwards, 
Examiner. Decision by Thomas J. Flavin, Assistant to the War Food 
Administrator. 

A.D. 660. Beilman Produce Co., Inc. v. Sam Polansky, trading as 
Washington Open Air Market. PACA Doc. No. 4335. Decided May 6, 
1944. Mr. R. A. Koontz, of Silver Spring, Maryland, for complainant. 
Mr. Albert Brick, of Washington, D. C., for respondent. Miss Rufe D. 
Edwards, Examiner. Decision by Thomas J. Flavin, Assistant to the 
War Food Administrator. 

A. D. 661. Fairchester Packing Company v. American Fruit Growers, 
Inc. PACA Doc. No. 4302. Decided May 8, 1944. Mr. Henry Silver- 
man, of New York, New York, for complainant. Mr. Harry S. Dun- 
mire, of Pittsburgh, Pennsylvania, for respondent. Miss Rufe D. Ed- 
wards, Examiner. Decision by Thomas J. Flavin, Assistant to the War 
Food Administrator. 








COURT DECISIONS 


Unirep Srates v. WESTERN Fruit Growers, INc., et al.* 34 F. Supp. 794. Decided 
September 28, 1940. 
District Court, S. D. California, Central Division 


Power of Federal Courts to Enjoin Prosecution of 
State Court Action 


Federal District Court has power to issue injunction against prosecution of state 
court action under the act to protect its own jurisdiction, notwithstanding 
federal statute prohibiting federal injunctions to stay proceedings in state 
court, except in proceedings in bankruptcy.** 

Action by the United States of America against Western Fruit Grow- 
ers, Incorporated, and others, to enforce and prevent violation of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 et seq. 
On motion to dismiss. 

Motion denied and injunction issued. 

Wm. Fleet Palmer, U.S. Atty., and Walter M. Campbell, Asst. U. 8S. 
Atty., both of Los Angeles, Cal., for plaintiff. 

G. V. Weikert, of Los Angeles, Cal., for defendants. 
























YANKWICH, District Judge. 

The complaint seeks to enforce and prevent violation of the Agricul- 
tural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 et seq., which 
in all its phases has received the constitutional sanction of the Supreme 
Court, United States v. Rock Royal Co-Operative, Inc., 1939, 307 US. 
533, 59 S.Ct. 993, 83 L.Ed. 1446. 

The defendants against whom it is directed are individuals and asso- 
ciations who are “growers”, “handlers” and “shippers” of citrus fruit 
in interstate commerce. They are charged with a series of acts violating 
and designed to hinder the enforcement of Order No. 2, issued by the 
Secretary of Agriculture on January 4, 1936, and the amendments to it. 

The defendants have instituted in the Superior Court of California 
for Los Angeles County, an action directed against C. E. Myers and 
others who are the duly appointed, qualified and acting members and 
alternate members of the Growers’ Advisory Committee and the Distri- 
bution Committee, together with the duly appointed and acting As- 
sistant Secretary of these committees, operating under Order No. 2. 

The object of that action is to prevent the members from performing 
any of the acts required by them to be performed under the Agricultural 
Adjustment Act of 1933 and amendments thereto, the Agricultural Mar- 
keting Act of 1937 and Order No. 2. 

A temporary restraining order has been issued by the Superior Court, 
directed at the defendants in the action. Since its issuance, orders to 
show cause why certain members of the Committees should not be pun- 





























* Affirmed in 124 F. 2d. 381, post, p. 437.—Ed. 
** Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed. 
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34 F. Supp. 794 


ished for contempt for its violation have also issued out of the Superior 
Court. 

The object of the action in the Superior Court, as appears from the 
pleadings and the affidavits here, is to secure an adjudication that Order 
No. 2 of the Secretary of Agriculture and the amendments thereto 
are invalid. 

[1-3] The official residence of the Secretary of Agriculture is the Dis- 
trict of Columbia. 5 U.S.C.A. § 511 et seq. He cannot be sued else- 
where. The establishment of pro-rates and allotments under the Order 
and Amendments thereto (Articles II and III) is the act of the Secretary 
of Agriculture. 7 U.S.C.A,.§ 608c. Whatever acts are performed by the 
Advisory Committee and the Distribution Committee precede the mak- 
ing of an order. H. P. Hood & Sons v. United States, 1939, 307 U.S. 588, 
59 S.Ct. 1019, 83 L.Ed. 1478. The Superior Court of California is with- 
out jurisdiction to declare invalid an order of an executive officer of the 
United States in a proceeding to which he is not a party. This is espe- 
cially true when the enforcement of the statute is exclusively in the 
hands of such officer. See: Webster v. Fall, 1925, 266 U.S. 507, 45 S.Ct. 
148, 69 L.Ed. 411; Federal Trade Commission v. Claire Furnace Co., 
1927, 274 U.S. 160, 47 S.Ct. 553, 71 L.Ed. 978; Massachusetts Farmers 
Defense Committee v. United States, D.C.Mass., 1939, 26 F. Supp. 941; 
Hawthorne v. Fisher, D.C.Tex., 1940, 33 F.Supp. 891. Nor cam this re- 
sult be achieved indirectly by interdicts directed against subalterns who 
inay have some duty to perform in conjunction with the orders issued by 
an executive officer—here the Secretary of Agriculture. In nothing that 
the defendants in the state action do, are they, in any way, trespassing 
upon the property of any person to the extent of subjecting them to in- 
junctive process in a court, without the presence before the court of the 
Secretary of Agriculture. Eastman v. United States, D.C.Wash., 1939, 
28 F.Supp. 807. 

The assumption of jurisdiction by the Superior Court would, under the 
allegations of the complaint and the showing made by the affidavits, 
merely harass persons who, in so far as they perform any duties at all, 
even of an advisory capacity, are agents of the Secretary of Agriculture 
and of the United States. 

The enforcement of the provisions of the Agricultural Adjustment Act 
of 1933 is vested in the United States District Court, at the exclusive 
behest of the Secretary of Agriculture. 7 U.S.C.A. § 608a (6, 7). 

There are pending in this court actions against some of these very de- 
fendants, charging violations of the Order. As to some, injunctions, 
which have become final, have issued. 

[4,5] Nothwithstanding the provisions of Section 265 of the Judicial 
Code, 28 U.S.C.A. § 379, injunctions will issue to enjoin state actions 





436 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


34 F. Supp. 794 


where necessary to protect the District Court’s own jurisdiction. The 
action in the Superior Court is a direct challenge to the authority of a 
cabinet officer of the United States who is charged by the Congress with 
the sole duty of enforcing a statute of the United States. The United 
States, as a litigant, may come into its own courts and seek relief against 
a proceeding to which it is not and cannot be made a party, but the 
judgment in which might affect acts of its executive officers and those 
acting under them. See: Chase National Bank v. City of Norwalk, 
1934, 291 U.S. 431, 54 8.Ct. 475, 78 L.Ed. 894; Hale v. Binco Trading 
Co., 1939, 306 U.S. 375, 59 S.Ct. 526, 83 L.Ed. 771. 

[6] The section is not jurisdictional. The inhibition it imposes will 
never be applied in a manner to hinder or defeat the District Court’s 
own jurisdiction. Wells Fargo & Co. v. Taylor, 1920, 254 U.S. 175, 183, 
41 S.Ct. 93, 65 L.Ed. 205; Essanay Film Co. v. Kane, 1922, 258 U.S. 358, 
361, 42 S.Ct. 318, 66 L.Ed. 658; Kline v. Burke Construction Co., 1922, 
260 U.S. 226, 229, 43 S.Ct. 79, 67 L.Ed. 226, 24 A.L.R. 1077; Smith v. 
Apple, 1924, 264 U.S. 274, 278, 44 S.Ct. 311, 68 L.Ed. 678; American Op- 
tometric Ass’n v. Ritholz, 7 Cir., 1939, 101 F.2d 883, 885. 

[7] The Agricultural Marketing Act provides an administrative pro- 
cedure for the rectification of complaints by persons covered by the Act. 
7 US.C.A. § 608¢ (15) (A). A proceeding of this character is now 
pending.- Its termination is a condition precedent to the institution of 
any action in any court. 7 U.S.C.A. § 608a (15) (B). 

[8,9] And while some of the defendants in this action may not belong 
to the group governed by the order, and to whom the administrative 
remedy applies, if they join and assist others in instituting proceedings 
in a court which is without jurisdiction, because, among other things, 
the administrative remedy has not been exhausted, they are subject to 
the interdict of this court, along with the others. 

The principles just declared have been treated by me recently in sev- 
eral decisions. They are, therefore, stated without elaboration. In ad- 
dition to the authorities here cited, reference is made to these decisions 
where additional authorities on the subject are discussd fully. Northrop 
Corp. v. Madden, D.C.Cal., 1937, 30 F.Supp. 993; Redlands Foothill 
Groves v. Jacobs, D.C.Cal., 1940, 30 F.Supp. 995; and see Hawthorne v. 
Fisher, D.C.Tex., 1940, 33 F.Supp. 891. 

The motion to dismiss will be denied. 

Injunction will issue. 
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Western Fruit Growers, INc., et al. v. Unrrep Srares,* 124 F. 2d 381. Decided 
December 5, 1941. 


Circuit Court of Appeals, Ninth Circuit 


Power of Federal Courts to Protect Its Acquired Jurisdiction 


Federal District Court has power to protect its jurisdiction already acquired by 
issuing its injunction against prosecution of state court action under the act, 
124 F. 2d 381.** 


Power of Federal District Court to Enjoin 
Prosecution of State Court Action 


Since the federal courts have exclusive jurisdiction to enforce the act and to pre- 
vent its violation, the district court has the power to enjoin the prosecution of 
a state court action under the act.** 


MatHews, Circuit Judge, dissenting in part. 


Appeal from the District Court of the United States for the Southern 
District of California, Central Division; Leon R. Yankwich, Judge. 

Action by the United States of America against the Western Fruit 
Growers, Incorporated, and others, to enforce and prevent violation of 
the Agricultural Marketing Agreement Act of 1937, § 1 et seq., 7 US. 
C.A. § 601 et seq. From an order denying defendants’ motion to dis- 
miss and granting an injunction pendente lite and from a decree for in- 
junction and writ of injunction, 34 F.Supp. 794, defendants appeal. 


Appeal from order denying motion dismissed, and decree affirmed in 
part and reversed in part. 

G. V. Weikert, of Los Angeles, Cal., for appellants. 

Wm. Fleet Palmer, U. 8. Atty., and William F. Hall and Walter M. 
Campbell, Asst. U.S. Attys., all of Los Angeles, Cal., for appellee. 

Before DENMAN, MaTHews, and STEPHENS, Circuit Judges. 


STEPHENS, Circuit Judge. 

The complaint herein is entitled “For Injunction to Enforce and to 
Prevent Violation of Agricultural Marketing Agreement Act of 1937” 
and alleges that it is a proceeding brought under Section 8a(6)' of the 
said Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 
et seq., and that its purpose is to enforce the provisions of Order No. 2 
of the Secretary of Agriculture regulating the handling of oranges and 
grape fruit grown in the States of California and Arizona, and to pre- 
vent and restrain the defendants from handling oranges in current of in- 
terstate commerce in violation of the provisions of said order. 

It is alleged that the defendants Western Fruit Growers, Ins.; Orange 
Belt Fruit Distributors, Inc.; Edwards Fruit Co., Inc.; California Fruit 


* Affirming in part and reversing in part 34 F. Supp. 794, ante, p. 434.—Ed. 
** Reference to each point involved in this case will be found in Index-Digest in this issue 
of oa. Decisions.—Ed. 

U.S.C.A. Sec. 608a (6) provides: ‘‘The several district courts of the United States are hereby 
oe with jurisdiction specifically to enforce, and to prevent and restrain any person from violat- 
ing any order, regulation, or agreement, heretofore or hereafter made or issued pursuant to this title 
[chapter], in any proceeding now pending or hereafter brought in said courts.” 
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Distributors; United Citrus Growers, Inc.; Shippers Sales Corporation; 
Pioneer Citrus Distributors; American Fruit Growers, Inc.; Associated 
Anaheim Growers, Inc.; Green and Gold Groves, Inc.; Fred W. Krinard 
and Russell G. Krinard, copartners; Lloyd A. Evans, Ernest E. Evans 
and Roy E. Evans, copartners; B. C. Rooke; Frank Belmont and E. T. 
Wall are all shippers of oranges in interstate and foreign commerce. 
Seven of the above named defendants are alleged to be also growers. 
Two of said defendants are alleged to be non-profit agricultural co- 
operative marketing association. 

The defendant Amalgamated Citrus Growers Association is alleged 
to be an unincorporated association of orange growers residing in Cali- 
fornia. As to this defendant there is no allegation that it is engaged in 
shipping oranges. 

The defendants Sydney Yates, R. P. Allen, W. H. Anderson, Dan 
Henry, Melvin Bordeaux, Oliver Baker, Jerome Wallace, Coalson C. 
Morris, H. O. Michel, and John B. La Mar are alleged to be members 
of the Advisory Committee of said Amalgamated Citrus Growers Asso- 
ciation. 

The promulgation of Order No. 2 of the Secretary of Agriculture is 
then alleged, and then follow allegations of certain injunctions hereto- 
fore issued by the United States District Court; and allegations of vio- 
lation of the Order by various of the defendants. 

For the orderly consideration of the questions raised by this appeal, 
the defendants may be grouped as follows: 

1. Defendants who, it is alleged, had been enjoined by the United 
States District Court from violation of the order prior to August 22, 
1940 (the importance of this date will be hereinafter referred to). De- 
fendants falling within this classification are: Western Fruit Growers, 
Inc.; Edwards Fruit Company, Inc.; American Fruit Growers, Inc.; 
Fred Krinard and Russell Krinard, doing business as Krinard Packing 
Company; and B. G. Rooke. In this connection it is alleged in the com- 
plaint that the injunction restrained “Hugh David Edwards, individu- 
ally and doing business under the firm name and style of the Edwards 
Fruit Company” from handling or shipping oranges grown in Cali- 
fornia or Arizona in interstate commerce in violation of said Order; and 
that the defendant Edwards Fruit Company, Inc., “is the successor to 
and alter ego of the said Hugh David Edwards”. (Placing the Edwards 
Fruit Company in this classification is on the assumption that it is prop- 
erly alleged that this defendant is the alter ego of Hugh David Edwards 
doing business under the firm name and style of the Edwards Fruit 
Company. It is unnecessary to decide this question in this case, but see 
our opinion in Edwards v. United States, 9 Cir., Nov. 19, 1941, 123 


F. 2d 465. 
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2. Defendants who, it is alleged, had been enjoined from violation of 
the order subsequent to August 22, 1940, but prior to the filing of the 
complaint in the instant action: Orange Belt Fruit Distributors, Inc.; 
California Fruit Distributors; United Citrus Growers, Inc.; Pioneer 
Citrus Distributors; Associated Anaheim Growers, Inc.; Green and Gold 
Groves, Inc.; and Frank Belmont. 

3. Defendants who have not been enjoined from violation of the 
order, but who, it is alleged, are violating the terms-of the order. The 
defendants falling within this group are: Shippers Sales Corporation 
and Lloyd A. Evans, Ernest M. Evans and Roy E. Evans, copartners 
doing business as Evans Bros. Packing Co. It should be noted in pass- 
ing that the allegation of violation by all of these defendants is that they 
are in violation of the order “in that they have failed and refused to re- 
port the shipments of oranges in interstate commerce made by them, and 
each of them, since said date.” This allegation will be discussed later. 

4. Defendants as to whom there is no allegation as to restraint or 
violation. They are: E. T. Wall; Amalgamated Citrus Growers Asso- 
ciation; and Sydney Yates, R. P. Allen, W. H. Anderson, Dan Henry, 
Melvin Bordeaux, Oliver Baker, Jerome Wallace, Coalson C. Morris, H. 
O. Michel, and John B. LaMar, individually and as members of the Ad- 
visory Committee of Amalgamated Citrus Growers Association. It 
should be noted here that only E. T. Wall is alleged to be a shipper of 
oranges, the allegation as to the other defendants in this group being 
that they are growers of oranges. The order involved in this action is 
made applicable to shippers, and not growers. 

Then follows the allegation in the complaint that the defendants have 
conspired, confederated and agreed among and with themselves to de- 
feat said Order No. 2, by filing, on August 22, 1940, in the Superior 
Court of the State of California in and for the County of Los Angeles 
an action wherein they sought to enjoin the members of the committees 
charged with the administration of the order from enforcing the same, 
and wherein they also sought to have said State Court declare said 
Order to be invalid. It is alleged that the State Court on August 29, 
1940, issued a temporary restraining order as prayed for by the de- 
fendants in the State Action defendants here); that said restraining 
order invades the jurisdiction of the United States District Court in that 
it seeks to nullify and void the judgments of said District Court previ- 
ously rendered, and to render said District Court powerless to enforce 
its decrees in the pending cases above referred to. Irreparable injury is 
alleged, and the complaint concludes with a prayer for a temporary re- 
straining order, a preliminary injunction, and a permanent injunction, 
restraining all of the defendants from taking or applying for any fur- 
ther proceedings of any kind or nature whatsoever in said State Court 
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case, and restraining the defendants E. T. Wall, Evans Bros. Packing 
Co., Shippers Sales Corporation, Amalgamated Citrus Growers Associa- 
tion, and the defendants named as members of the Advisory Committee 
of the Amalgamated Citrus Growers Association, from violation of the 
Order. (These defendants are the only defendants against whom in- 
junctions are not already outstanding, according to the allegations of 
the complaint above recited.) 

The District Court issued a temporary restraining order, and order to 
show cause why a preliminary injunction should not issue as prayed for. 
The defendants filed a motion to dismiss the complaint and a motion to 
dissolve the temporary restraining order. These motions were denied, 
and the District Court made its Decree for Temporary Injunction, and 
the Writ of Injunction issued. 

This appeal is from the order denying the motion to dismiss, and 
granting an injunction pendente lite, and from the decree for injunction 
and the writ of injunction. 

For convenience we shall refer to the appellants (shippers and growers 
of oranges) as defendants, and to the appellee United States of America, 
as the Government, or as plaintiff. 

[1] Insofar as the appeal is from the order denying the defendants’ 
motion to dismiss, the appeal should be dismissed. Such an order is not 
appealable. Ballard vy. Mutual Life Insurance Co. of New York, 5 Cir., 
1940, 109 F.2d 388. 

As stated, there are here involved two injunctions, decreed against 
various defendants. One restrains all of the defendants from “taking 
or applying for any further proceedings of any kind or nature whatso- 
ever” in the State Action above referred to; and the other restrains vio- 
lation of the Order by the defendants E. T. Wall, Lloyd A. Evans, 
Ernest M. Evans, and Roy E. Evans, co-partners doing business as 
Evans Bros. Packing Co., Shippers Sales Corporation, Amalgamated 
Citrus Growers Association, an unincorporated association, Sydney 
Yates, R. P. Allen, W. H. Anderson, Dan Henry, Melvin Bordeaux, 
Oliver Baker, Jerome Wallace, Coalson C. Morris, H. O. Michel, and 
John B. LaMar, individually and as members of the Advisory Com- 
mittee of Amalgamated Citrus Growers Association. We shall treat 
these two injunctions separately. 


The Injunction Restraining Violation of the Order 


We find in the complaint no allegation whatsoever that the de- 
fendants E. T. Wall; Amalgamated Citrus Growers Association; and 
R. P. Allen, W. H. Anderson, Dan Henry, Melvin Bordeaux, Oliver 
Baker, Jerome Wallace, Coalson C. Morris, H. O. Michel, and John B. 
LaMar the members of the Advisory Committee of the Amalgamated 
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Citrus Growers Association, have violated the Order. As to all of these 
defendants—(with the exception of the defendant Wall) it appears af- 
firmatively by the complaint that they are growers of oranges but it 
does not appear that they are shippers of oranges and it must be kept 
in mind that the Order relates exclusively to shippers. 

[2] In our opinion the allegation that the defendants have “con- 
spired, confederated, and agreed among and with themselves to defeat 
the said order, and in pursuance of such plan and conspiracy have here- 
tofore, * * * filed a complaint herein in the Superior Court of the State 
of California, in and for the County of Los Angeles” in which action 
they sought to have the Order declared to be invalid, cannot be said to 
be the equivalent of an allegation that these defendants have violated 
or threatened violation of the Order. 

The order itself has in it no prohibition against suits to determine its 
legality. Here, as we later hold, we find no more than an erroneous 
choice of a forum. The allegation that these parties seek an adjudica- 
tion of the legality of the order is inconsistent with an existing intent to 
violate it. We can see no difference by way of threat between their suit 
in the state court to establish the invalidity of the Secretary’s order and 
a defense by them, in a suit brought to procure an injunction against 


them, that the order was invalid. Certainly such a defense would not 
be regarded as a threat to disobey the order. 
[3,4] As to the allegation of violation by the remaining defendants 


“a5 


enjoined, it should be noted that they are charged with violation “in 
that they have failed and refused to report the shipments of oranges in 
interstate commerce made by them” since a specified date. But there 
is nothing in the Order requiring a report to be made of shipments of 
oranges in interstate commerce, aside from the following provisions: 
Sec. 3(6). “Any shipper shipping a quantity of fruit in excess of the 
allotment fixed for him by the Secretary and the quantity represented 
by exchanges or transfers of allotments shall report such overshipment 
to the Growers Advisory Committee within twenty-four (24) hours from 
the date thereof.” 

There is a further provision requiring a report to be made in the event 
of an exchange of an allotment with another shipper. 

Nowhere in the complaint appears any allegation to the effect that 
these remaining defendants shipped any oranges in interstate commerce 
at all, nor that there had been fixed an allotment for them, nor that 
they were required to make any reports whatsoever. It seems ap- 
parent that the attempting allegation of violation by these parties is in- 
sufficient. There is no allegation of a threatened violation, and in the 
circumstances the injunction against them was improper. It is an abuse 
of discretion to decree such an injunction without any warrant therefor 
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in the pleadings or proof, Behre v. Anchor Insurance Co., 2 Cir., 1924, 
297 F. 986. Such an abuse of discretion is more than harmless error 
‘since, if a future claim of violation be made, it subjects the enjoined 
parties to a contempt charge in this case in which they should not: be 
parties, instead of a proceeding de novo in which they may meet charges 
properly alleged. 


Injunction against Prosecution of State Action 


This injunction relates to all the defendants, who, as we pointed 
out above, may be divided into four groups. The first of these groups is 
made up of defendants who had been restrained by the District Court 
from violation of the Order, prior to the institution of the State Court 
action. The second group is made up of defendants who, at the time of 
filing the complaint in the instant action, but subsequent to filing of the 
State Court action, had been restrained from violating the Order. The 
third and fourth groups are not alleged to have been restrained by the 
District Court. 

It is urged by the defendants that this injunction is violative of Sec- 
tion 265 of the Judicial Code, 28 U.S.C.A. § 379, which provides: “The 
writ of injunction shall not be granted by any court of the United States 


to stay proceedings in any court of a State, except in cases where such 
injunction may be authorized by any law relating to proceedings in 
bankruptcy.” 

[5,6] But, as stated by the Supreme Court in Kline v. Burke Con- 
struction Co., 260 U.S. 226, 43 S.Ct. 79, 81, 67 L.Ed. 226, 24 A.L.R. 1077: 


“But this section [Sec. 265] is to be construed in connection with 
section 262 [28 U.S.C.A. § 377] * * * which authorizes the United States 
courts ‘to issue all writs not specifically provided for by statute, which 
may be necessary for the exercise of their respective jurisdictions and 
agreeable to the usages and principles of law.’ * * * It is settled that 
where a federal court has first acquired jurisdiction of the subject-mat- 
ter of a cause, it may enjoin the parties from proceeding in a state court 
of concurrent jurisdiction where the effect of the action would be to de- 
feat or impair the jurisdiction of the federal court.” 


[7] This is direct authority for holding that so far as the defendants 
falling within group one (those who had been enjoined from violation 
prior to the institution of the State Court proceedings) are concerned, 
there was no error in the District Court issuing its injunction to protect 
its jurisdiction already acquired. 

The defendants urge, however, that it was error for the District Court 
to enjoin the prosecution of the State Court action by the remaining de- 
fendants, those who were not under a Federal Court restraining order 
at the time of the institution of the State Court proceedings, and par- 
ticularly those who, so far as the pleadings disclose, have never been 
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restrained by the Federal Court. The argument is that the subject mat- 
ter is within the concurent jurisdiction of the State and Federal Courts, 
and that the court first acquiring jurisdiction may hold it to the ex- 
clusion of the other. The premise that the subejct matter is within the 
concurrent jurisdiction of the State and Federal Courts is built upon the 
principles announced in such cases as Claflin v. Houseman, 93 U.S. 130, 
136, 137, 23 L.Ed. 833, to the effect that: 


“Tf an act of Congress gives a penalty to a party aggrieved, without 
specifying a remedy for its enforcement, there is no reason why it should 
not be enforced, if not provided otherwise by some act of Congress, by 
a proper action in a State court.” 


[8-11] It is true that legal or equitable rights acquired under the 
laws of the United States may be prosecuted in either the United States 
Courts or the State courts, subject to the qualification that Congress 
may, if it sees fit, give to the Federal courts exclusive jurisdiction. How- 
ever on the other hand, we have the principles announced in Galveston, 
Harrisburg and San Antonio Railway Company v. Wallace, 223 USS. 
481, 490, 32 S.Ct. 205, 206, 56 L.Ed. 516: 


“The real question, therefore, presented by this assignment of error, is 
whether a state court may enforce a right of action arising under an act 
of Congress. 

“Statutes have no extraterritorial operation, and the courts of one 
government cannot enforce the penal laws of another. At one time there 
was some question both as to the duty and power to try civil cases aris- 
ing solely under the statutes of another state. But it is now recognized 
that the jurisdiction of state courts extends to the hearing and deter- 
mination of any civil and transitory cause of action created by a for- 
eign statute, provided it is not of a character opposed to the public pol- 
icy of the state in which the suit is brought. Where the statute creating 
the right provides an exclusive remedy, to be enforced in a particular 
way, or before a special tribunal, the aggrieved party will be left to 
the remedy given by the statute which created the right. But jurisdic- 
tion is not defeated by implication. And, considering the relation be- 
tween the Federal and state government, there is no presumption that 
Congress intended to prevent state courts from exercising the general 
jurisdiction already possessed by them, and under which they had the 
power to hear and determine causes of action created by Federal 
statute. * * * 

“On the contrary, the absence of such provision would be construed 
as recognizing that where the cause of action was not penal, but civil 
and transitory, it was to be subject to the principles governing that class 
of cases, and might be asserted in a state court as well as in those of the 
United States.” (Emphasis supplied.) 


[12] The Agricultural Adjustment Act, in our opinion, is penal in 
nature, and therefore exclusive jurisdiction is in the Federal Courts to 
enforce it or to prevent its violation. 
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[13-15] Since the Federal Courts have this exclusive jurisdiction, 
there was no error in the District Court enjoining the prosecution of 
the attempted State action, under the principles announced in Wells 
Fargo & Co. v. Taylor, 254 U.S. 175, 183, 41 S.Ct. 93, 96, 65 L.Ed. 205: 

“The provision |Sec. 265 of the Judicial Code] has been in force more 
than a century and often has been considered by this court. As the de- 
cisions show, it is intended to give effect to a familiar rule of comity and 
like that rule is limited in its field of operation. Within that field it 
tends to prevent unseemly interference with the orderly disposal of liti- 
gation in the state courts and is salutary; but to carry it beyond that 

“field would materially hamper the federal courts in the discharge of 
duties otherwise plainly cast upon them by the Constitution and the 
laws of Congress, which of course is not contemplated. As with many 
other statutory provisions, this one is designed to be in accord with, and 
not antagonistic to, our dual system of courts. In recognition of this it 
has come to be settled by repeated decisions and in actual practice that, 
where the elements of federal and equity jurisdiction are present, the 
provision does not prevent the federal courts from enjoining the institu- 
tion in the state courts of proceedings to enforce local statutes which are 
repugnant to the Constitution of the United States * * * or to prevent 
them from maintaining and protecting their own jurisdiction, properly 
acquired and still subsisting, by enjoining attempts to frustrate, defeat 
or impair it through proceedings in the state courts, * * *.” (Emphasis 
supplied.) 

The portion of the decree of the District Court enjoining the prosecu- 
tion of the State Court proceedings is affirmed. The portion of the Dis- 
trict Court’s decree enjoining the violation of the Order is reversed. 


MatHEws, Circuit Judge (dissenting in part). 

This appeal is from two orders of the District Court in an action by 
appellee against appellants under § 8a of the Agricultural Adjustment 
Act, 7 U.S.C.A. § 608a (1) an order which, on September 28, 1940, de- 
nied appellants’ motion to dismiss appellee’s complaint and (2) an order 
which, on October 5, 1940, granted a temporary injunction restraining 
(a) all the appellants from further prosecuting an action theretofore 
brought by them in a State court of California and (b)' some of the ap- 
pellants from violating an order issued by the Secretary of Agriculture 
under § 8¢ of the Agricultural Adjustment Act, 7 U.S.C.A. § 608¢c. 

This court’s decision dismisses so much of the appeal as relates to the 
order of September 28, 1940, affirms so much of the order of October 5, 
1940, as relates to part (a) of the temporary injunction and reverses so 
much thereof as relates to part (b). I concur in the dismissal and in 
the affirmance, but dissent from the reversal for the following reasons: 

The granting or refusal of the temporary injunction—including, of 
course, part (b) thereof—rested in the District Court’s discretion, the 


1In the majority opinion, the two parts of the temporary injunction—part (a) and part (b)— 
are spoken of as two injunctions, 
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exercise of which, in the absence of abuse, was not reviewable. South- 
ern Pacific Co. v. Earl, 9 Cir., 82 F. 690, 692; Empire State-Idaho Min- 
ing & Development Co. v. Bunker Hill & Sullivan Mining & Concentrat- 
ing Co., 9 Cir., 121 F. 973, 978; Shea v. Nilima, 9 Cir., 1383 F. 209, 216; 
Vogel v. Warsing, 9 Cir., 146 F. 949; Alaska Pacific Ry. & Terminal 
Co. v. Copper River & N. W. Ry. Co., 9 Cir., 160 F. 862, 865; Kings 
County Raisin & Fruit Co. v. United States Consolidated Seeded Raisin 
Co., 9 Cir., 182 F. 59, 60; Nicholl v. Schick Dry Shaver, 9 Cir., 98 F. 2d 
511. No abuse of discretion has been shown. 

It is said that the appellants named in part (b) never threatened or 
intended to violate the Secretary’s order, and that, therefore, the grant- 
ing of part (b) was error. If so, it was harmless error; for, if these ap- 
pellants never intended to violate the Secretary’s order, they obviously 
were not injured or prejudiced by the granting of part (b). 

The order of October 5, 1940, should be affirmed in its entirety. 


Cruti v. Wickarp, 40 F. Supp. 606.* Decided September 2, 1941. 


District Court, W. D. Kentucky 
Scope of Judicial Review of Secretary’s Action 
Pursuant to Act—Trial De Novo 
Neither trial de novo nor new issues of fact can be conducted or injected in case 
of judicial review by district court of ruling of Secretary pursuant to act 
which contemplates a review of the record only.** 

Action under the Agricultural Marketing Agreement Act of 1937, by 
A. R. Crull, trading and doing business under the firm name and style 
of the Parkland Dairy, against Claude Wickard, Secretary of Agricul- 
ture, successor to H. A. Wallace, former Secretary of Agriculture, to re- 
view an adverse ruling of the Secretary of Agriculture, wherein the de- 
fendant filed a counterclaim. On plaintiff’s motion to strike the answer 
and counterclaim. 

Motion overruled. 

Leo J. Sandmann, of Louisville, Ky., for plaintiff. 

Edw. O. Mather, of Washington, D. C., and Eli H. Brown, III, U. 3. 
Dist. Atty., of Louisville, Ky., for defendant. 


Miter, District Judge. 

The plaintiff filed this action under the provisions of ‘Section 8c (15) 
(B) of the Agricultural Marketing Agreement Act of 1937, § 608c(15) 
(B), Title 7, U.S.C.A., to review an adverse ruling of the Secretary of 
Agriculture. The defendant filed an answer which denied that the Sec- 
retary’s ruling was not in accordance with law, and coupled with it a 


* Affirmed in 137 F. 2d 406, post, p. 446.—Ed. ; 
** Reference to each i? involved in this case will be found in Index-Digest in this issue of 
d. 
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counterclaim which alleged that the plaintiff had violated the terms of 
the Act by failing to make certain payments to the Administrator based 
on value and volume of milk received by the plaintiff from producers, 
as required by Order 46 under the Act. It prayed for judgment re- 
quiring the plaintiff to comply with the provisions referred to and to 
make the payments alleged to be in default. The plaintiff has moved 
to strike the answer and counterclaim from the record, contending that 
under the statute the matter is before the Court for review only, and 
that a question not presented by the record in the hearing before the 
Secretary can not be heard on such a review. 
[1,2] Section 8c(15) (B) of the Act vests in the District Courts 
jurisdiction in equity “to review such ruling” of the Secretary and ‘ 
the court determines that such ruling is not in accordance with law, it 
shall remand such proceedings to the Secretary with directions * * *.” 
Plaintiff relies upon the decision in New York State Guernsey Breeders 
Co-op. v. Wallace, D.C.N.D.N.Y., 28 F.Supp. 590 which holds that the 
statute contemplated a review of the record only, not a trial de novo, 
and that new issues of fact could not be injected into the case in the 
District Court. But in that case the new issues presented were at- 
tempted to be injected into the case by the plaintiff. The decision is 
no doubt correct. In the present case the new issue (counterclaim on 
the part of the Secretary) is brought in by the defendant under express 
provisions of Section 8c(15) (B), which authorizes the filing of a 
counterclaim for the purpose of enforcing the provisions of the Act and 
orders made pursuant thereto, as provided by Section 8a(6) of the Act, 

§ 608a(6), Title 7 U.S.C.A. It reads: “Any proceedings brought pur- 
cee to section 8a(6) of this title (except where brought by way of 
counterclaim in proceedings instituted pursuant to this subsection (15) ) 
shall abate whenever a final decree has been rendered in proceedings 
between the same parties, * * *.” This authorizes, at least by clear 
implication, the filing of the counterclaim in question, and provides an 
exception to the general rule above referred to. 

Plaintiff’s motion to strike is overruled. 


CruLti v. WicKarp, 137 F. 2d 406.* Decided July 2, 1943. 
Circuit Court of Appeals, Sixth Circuit 


Findings of Fact by Secretary and District Court as 
to Petitioner’s Status as Handler Sustained 


On the basis of the record, the findings of the District Court that petitioner, seek- 
ing to review marketing order of Secretary of Agriculture, distributed milk 
in the marketing area in competition with other handlers in interstate com- 
merce or in the current thereof, sustained.** 


"© Affirming 40 F. Supp. 606, ante, p. 445.—Ed. 
** Reference to each point involved in this case will be found in Index- Digest in this issue of 


Agriculture Decisions.—Ed. 
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Appeal from the District Court of the United States for the Western 
District of Kentucky; Elwood Hamilton, Judge. 

Proceeding by A. R. Crull, trading and doing business under the firm 
name and style of the Parkland Dairy, against Claude Wickard, Secre- 
tary of Agriculture, successor to H. A. Wallace, former Secretary of 
Agriculture, to review a ruling made by the Secretary of Agriculture 
subjecting petitioner to an order under the Agricultural Marketing 
Agreement Act, wherein the Secretary of Agriculture filed a counter- 
claim. From a judgment directing petitioner to comply with the order, 
the petitioner appeals. 

Affirmed. 

See, also, 40 F.Supp. 606. 

Leo J. Sandmann, of Louisville, Ky., for appellant. 

John S. L. Yost, of Washington, D. C. (W. Carroll Hunter and 
Jesse E. Baskette, Jr., both of Washington, D. C., and Eli H. Brown, 
III, of Louisville, Ky., on the brief), for appellee. 

Before Hicks, Stmons, and ALLEN, Circuit Judges. 

ALLEN, Circuit Judge. 

The appellant, a milk distributor, attacks a judgment of the Dis- 
trict Court ordering him to comply with the provisions of Federal 
Order No. 46 regulating the handling of milk in the Louisville area. 
Pursuant to § 8c (15) (B) of the Agricultural Marketing Agreement 
Act of 1937, Title 7 U.S.C. § 608¢(15), 7 U.S.C.A. § 608¢(15) (B), the 
appellant instituted proceedings in the District Court to review a ruling 
made by the Secretary of Agriculture to the effect that the appellant 
was subject to the provisions of Federal Order No. 46. The appellee 
filed a counterclaim praying that the appellant be directed, in compli- 
ance with the order, to pay $1,953.38 to the Milk Administrator for 
the purposes of the Producers-Settlement Fund, and $83.21 as pro rata 
share of the administration of the order. The District Court issued a 
mandatory injunction commanding the appellant to comply fully with 
all the provisions of the order, and a permanent injunction restraining 
the appellant from handling milk in violation of any of the terms and 
provisions of the order as amended. A supplemental judgment was 
later entered, ordering appellant to pay $3,724.07 to the Producers-Set- 
tlement Fund, and $124.69 to the administrative fund. 

Under the Agricultural Marketing Agreement Act of 1937, Title 7 
U.S.C. § 601 et seq., 7 U.S.C.A. § 601 et seq., the Secretary is author- 
ized to issue marketing orders regulating the handling of such milk as 
is in the current of interstate commerce or directly affects such com- 
merce. Title 7 U.S.C. § 608¢(5) (A) and (B), 7 U.S.C.A. § 608¢(5) (A, 
B), provide in substance that orders relating’to milk may establish 
minimum prices uniform as to all handlers, computed upon the value of 
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the milk of all handlers classified and priced according to its use. Ad- 
justments in payments among handlers are provided for such as will 
result in the payment by each handler of a sum equal to the value of 
the, milk purchased by him at the prices established in the order. The 
statute provides for the rendition of marketing services to producers to 
be paid for by deductions to be made by the handlers in making pay- 
ments to producers, and for the establishment of an agency to 
administer the order and for the payment by each handler of 
his pro rata share of the expense of such administration. After 
- finding that all milk produced for sale within the area is in the 
current of interstate commerce or directly affects such commerce, the 
order in question fixes the value of milk in the area according to its 
use by each handler, establishes a uniform price for milk to be paid 
ty all handlers to all producers, and establishes a Producers-Settle- 
ment Fund in the hands of the market administrator for the equaliza- 
tion of the cost of milk to all handlers according to the use made by 
the individual handler of the milk, by payments to such fund or with- 
drawal therefrom by handlers. The order also provides for the ren- 
dition of marketing service to producers with the cost to be defrayed 
by the payment by each handler to the market administrator of four 
cents per hundredweight of milk to be deducted by the handler in mak- 
ing payment at the uniform price to producers. Handlers are required 
to make periodic reports to the market administrator. 

The appellant is an individual doing business under the firm name 
of the Parkland Dairy in Louisville. He buys raw milk from pro- 
ducers, all of whom are located in Kentucky, pasteurizes, bottles and 
distributes it, wholesale and retail, wholly within the city of Louis- 
ville. While ordinarily handling only intrastate milk, he purchases 
milk in emergencies from one or more of the principal handlers, about 
twenty per cent of whose milk comes from Indiana, and four or five 
per cent of whose milk is resold in Indiana. He regularly sells milk 
at wholesale to stores which handle milk from various other dairies, 
part of which moves in interstate commerce. Appellant manufactures 
no milk products, selling only milk, buttermilk, and cream, and being 
forbidden by a municipal zoning ordinance to expand his plant so as 
to provide for the manufacture of milk products. While appellant has 
made the required monthly reports te the market administrator and 
paid the uniform price to his producers set by the order, after deduct- 
ing four cents a hundredweight for marketing service payments to the 
market aministrator, he has not made the required payments to the 
market administrator for the Producers-Settlement Fund, nor for the 
administrative expense fund. 

Appellant testified, and it was not denied, that for the months of 
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April, May, and June, 1940, part of the period in question, he was billed 
by the administrator for $638.01; that the total net profit for the three 
months (which included no allowance for rent, nor for salary for him- 
self, his wife or his daughter, who conducts the business, nor for $50.47 
paid the bottle exchange) was only $863.45. The payment of the 
amount demanded, all of which was to go into the Producers-Settle- 
ment Fund, would practically wipe out his profits, and the payment of 
similar amounts in the future might eventually wipe out his business. 
Two other small milk handlers testified without contradiction that they 
had been unable to make sufficient profits to meet the payments re- 
quired. One of them borrowed in order to make a payment of $440 
to the fund. The other was compelled to take substantial amounts out 
of a reserve fund to pay to the administrator the amounts required. 
The only factual answer to this evidence made at the hearing was that 
the appellant is inefficient. Appellant, however, has conducted his busi- 
ness as a going concern for thirteen years. 

[1] Appellant contends that the order is invalid because it has en- 
larged upon the Act and was promulgated in violation of Title 7 U.S.C. 
§ 608c(5), 7 U.S.C.A. § 608¢(5), which provides that in the case of 
milk and its products orders “shall contain one or more of thé follow- 
ing terms and conditions, and (except as provided in subsection (7)) no 
others.” A similar limitation is provided in subsection (7) (D), namely, 
that provisions of the order must not be “inconsistent with the terms 
and conditions specified in subsections (5), (6), and (7) * * *.” Ap- 
pellant contends that the order does not fall within the terms and con- 
ditions specified under § 608¢(5). But we think that the order, which 
is printed in the margin,’ falls within and is authorized by § 608¢(5) 
(A), (B), and (C), which provide for a market-wide curalieniaea 


1 “Sec. 946.8. Payment for milk. (a) Time and method of payment. On or before the 15th 
day after the end of each delivery period, each handler shall pay to each producer, for milk re- 
ceived during the delivery period, an amount of money representing not less than the total value 
of such producer’s milk at the uniform price per hundredweight, computed pursuant to Sec. 
946.7 (b), subject to the butterfat differential set forth in paragraph (f) of this section. Any 
handler may make payments to producers in addition to the minimum payments required by this 
paragraph: Provided, That such additional payments are made to all producers supplying such 
handler with milk of the same quality and grade. 

“(b) Producer-settlement fund. The market administrator shall establish and maintain a sepa- 
rate fund known as the ‘producer-settlement fund’ into which he shall deposit all payments made 
by handlers pursuant tc paragraphs (c) and (e) of this section, and out of which he shall make 
all payments to handlers pursuant to paragraphs (d) and (e) of this section. 

“(c) Payments to the producer-settlement fund. On or before the 15th day after the end of 
each delivery period, each handler shall pay to the market administrator the amount by which 
the total value of the milk received by him from producers during the delivery period is greater 
than the amount of the minimum payments required to be made by such handler pursuant to 
paragraph (a) of this section. 

“(d) Payments out of the producer-settlement fund. On or before the 20th day after the end 
of each delivery period, the market administrator shall pay to each handler for payment to pro- 
ducers the amount, if any, by which the total value of the milk received from producers by such 
handler is less than the amount of the minimum payments required to be made by such handler 
pursuant to paragraph (a) of this section. If at such time the balance in the producer-settlement 
fund is insufficient to make all payments pursuant to this paragraph, the market administrator 
shall reduce uniformly such payments and shall complete such payments as soon as the necessary 
funds are available. No handler who, on the 20th day after the end of each delivery period, has 
not received the balance of payment due him from the market administrator shall be deemed 
to be in violation of paragraph (a) of this section if he reduces his payments to producers by not 
more than the amount of the reduction in payment from the producer-settlement fund.’ 
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pool, and specifically authorize the Producers-Settlement Fund by de- 
claring that, “In order to accomplish the purposes set forth in para- 
graphs (A) and (B) of this subsection (5),” the order shall provide “a 
method for making adjustments in payments, as among handlers (in- 
cluding producers who are also handlers), to the end that the total 
sums paid by each handler shall equal the value of the milk purchased 
by him at the prices fixed in accordance with paragraph (A) hereof.” 

[2] The equalization fund has been held constitutional in United 
States v. Rock Royal Co-operative, Inc., 307 U. S. 533, 59 S.Ct. 993, 83 
L°Ed. 1446. The legality of the fund was specifically ruled on, 307 
US. at pages 555, 571, 59 S.Ct. at pages 1004, 1011, 1012, 83 L.Ed. 
1446. In United States v. Wrightwood Dairy Co., 315 U.S. 110, 117, 62 
S.Ct. 523, 86 L.Ed. 726, the Producers-Settlement Fund was described 
and the order containing provision for such fund was applied to a com- 
pany apparently doing entirely intrastate business, 315 U.S. at page 
115, 62 S.Ct. at page 524, 86 L.Ed. 726. We deem it unnecessary, there- 
fore, to describe the operation of the fund or to discuss its constitu- 
tionality. Under the above decisions the payment into the equaliza- 
tion fund required of the appellant does not deprive him of property 
without due process of law. 

[3] The order was established in accordance with law. The market- 
ing agreement was promulgated after evidence introduced at a public 
hearing in which all parties interested were given an opportunity to be 
heard in pursuance of § 608b and § 608c (3), Title 7 U.S.C., 7 U.S.C.A. 
§§ 608b, 608c (3). Handlers of more than fifty per cent of the value 
of milk covered by the order refused to sign the marketing agreement. 
In accordance with § 608c(9), the order was then made effective upon 
the determination of the Secretary, with the approval of the President, 
that the refusal of the handlers to sign the marketing agreement tended 
to prevent the effectuation of the policy of the Act; that the issuance of 
the order was the only practical means of advancing the interests of 
producers of milk in the marketing area, and that the order met with 
the approval of more than two-thirds of the producers. The findings 
of the Secretary to the effect that the appellant is a handler of milk as 
defined in the order are supported by the evidence and in accordance 
with law, and are therefore final under the statute, § 608c¢(15) (A). 

[4] Appellant urges vigorously that his failure to comply with 
certain terms of the order in no way directly affects interstate com- 
merce. It is true that appellant pays the prices announced by the 
market administrator to the producers from whom he purchases milk. 
However, if appellant is properly subject to the Act, his nonpayment 
into the equalization fund tends to defeat the statutory purpose. The 
remedy for the hardship is legislative and not judicial. 
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The facts upon which appellant relies for his contention that his dis- 
obedience to the order in no way affects interstate commerce are not 
embodied in this record. He states that the amount of milk he handles 
is one-third of one per cent in the area; but there is no evidence to this 
effect. He states that he handles 240 gallons per day against an aver- 
age of 66,222 gallons per day for the area, none of which figures appear 
in the record. Employees of the Ewing-Von Allmen Dairy Company, 
the Oscar Ewing & Sons Dairy Company, and the Model Farms Dairy 
testified that the Ewing-Von Allmen Dairy Company is the largest dis- 
tributor in the area, and the next largest is the Oscar Ewing & Sons 
Dairy Company; that while these three companies secure a substan- 
tial amount of their milk from Indiana, some twenty per cent for the 
Ewing-Von Allmen Dairy Company, some thirty-one per cent for the 
Oscar Ewing & Sons Dairy Company, and some twelve per cent for the 
Model Farms Dairy, all of this milk is commingled with milk pur- 
chased in Kentucky, both retail and wholesale, and none of it is sold 
outside the state, with the exception of four or five per cent of that dis- 
tributed by the Ewing-Von Allmen Dairy Company which is resold in 
Indiana. But there is nothing to indicate what percentage of the total 
volume of milk in the area is handled by these three companies, nor 
what percentage of the total amount is resold outside of Kentucky. The 
record does not present the complaint filed in the District Court, and, 
therefore, the admissions in the answer give no assistance as to the 
facts which are admitted. 

[5] Under this meager showing, this court plainly is not justified in 
setting aside the finding of fact of the District Court that the appellant 
distributes milk in the marketing area in competition with all other 
handlers of milk in the area, and that a substantial portion of the total 
quantity of milk handled in the marketing area is produced outside 
of Kentucky and is handled in interstate commerce or in the current 


thereof. 
The judgment is affirmed. 
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Summary of Petitioner’s contentions 
Lone STANDING ADMINISTRATIVE CONSTRUCTION 
Question of, not involved in present proceeding 
. MANUFACTURING PLANTS 
Meaning of term 
MaRKET SpRvICE PAYMENTS 
Deviation from normal pattern of regulation under act 
Effect of, on price producers receive for their milk 
Provisions for, set out only in Order No. 27 (New York) 
Notice AND HEARING 
Prerequisites essential for promulgation or quasi-judicial proceedings 
under act 
OrpEerR No. 4 (GREATER Boston) MAssACHUSETTS 
Liability of Corporation as Handler 
Where the petitioner, a corporate handler of milk, had organized 
another corporation for the purpose of evading making the 
reports and payments under Order No. 4 and so controlled and 
manipulated the funds of the corporate dummy that it had no 
assets with which to make the required payments, the first 
corporation is held liable as the handler for the amounts due 
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Classification of Milk 
Basis of 
Department of Health Approval 
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Building No. 1 to Building No. 2 
Market Service Payments 
Since the findings of fact based on the evidence disclosed in this 
proceeding established that Building No. 1 and Building No. 2, 
owned and operated by the petitioner at Webster Crossing, 
New York, constituted one plant, and because under the terms 
of Order No. 27, as amended, market service payments are 
not permitted on movement or transportation of milk within 
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Meaning of term, under rules of practice under act 
PASTEURIZING PLANT 
Definition 
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Stations included in term, as used in order 
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Failure to file exceptions as creating assumption that parties do not 
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Although the part which res judicata should play in administra- 
tive proceedings is not yet clearly defined, nevertheless, in 
carrying out the objectives of the act and the order, and in the 
public interest, duty demands an examination of all the facts 
shown by the record in the proceeding 
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prior and present proceedings 

When reason for rule seems to disappear 
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Mere fact that manufacturing operations and fluid operations are 
performed in separate buildings not conclusive that respective 
buildings constitute separate plants 


SHORTAGE PAYMENT 
Meaning of term 


Stare DEcisis 
Refusal to apply principle of, as based on difference between records 
in prior and present proceedings 


STaTUTES 
Construction and Interpretation 
Application of administrative policy of Department in construing 


Application of statute or regulation in situations not covered 
with unequivocal exactness 

Rule of strict construction prevails in choice between strict and 
liberal construction 


SUPPLEMENTAL ORDER 
Petition for Reconsideration of Prior Order Denied 
Previous order granting relief to petitioners affirmed because (1) 
provisions of Order No. 41 in dispute fail to satisfy require- 
ments of act as to notice, opportunity for a hearing and 
evidence, and (2) even if such requirements do not apply to 
specific provisions of Order No. 41, as distinguished from the 
order as a whole, petitioners would be entitled to de novo 
consideration here since provisions are substantially different 
from any considered at the promulgation hearing and such 
consideration would result in a decision in favor of petitioners. 
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Separating cream pasteurizing ee : 631 312 
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Shortage payment oer 631 352 
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PACKERS AND STOCKYARDS ACT, 1921 
\SSIGNMENT OF CLAIM 


Failure to raise issue 


CrasE AND Desist 
Failure to Render Reasonable Stockyard Services 
Respondent, a market agency, ordered to cease and desist from 
failing to render reasonable stockyard services by failing to 
furnish true written account of purchase of all livestock 
purchased by him on commission, showing (1) true weight of 
such livestock, (2) pertinent facts concerning livestock previ- 
ously sold by respondent on commission and later on same day 
re-acquired by him at an increase in price to fill an order of 
purchase, and respondent is further ordered to keep books 
and records disclosing the nature of his commission transactions 640 
Rates and Charges 
Where respondent’s violations of the act were due to misunder- 
standing, his registration as a dealer in live poultry is not sus- 
pended but respondent is ordered to cease and desist from 
misapplying his tariff and from taking consigned live poultry 
into his own account, unless, in his account of sale to the con- 
signors, he discloses the full facts... .... 


CoMPLAINT FOR REPARATION 


Facts failing to prove allegations in 


CONSENT ORDER 
Rates and Charges 

Pursuant to stipulation, the parties to the proceeding consented 

to the issuance of an order further extending, from June 1, 

1944, to December 31, 1944, the suspension provisions of the 

prior orders prescribing maximum rates and charges for yarding 

livestock, with the exception that the petitioner may, in future 

quarterly statements, eliminate the amount paid to individual 

employees, provided it shows in lieu thereof the total number 

of employees earning a stated lump sum. 644 403 


Pursuant to stipulation, the parties to the proceeding consented 
to the issuance of an order further extending, from June 1, 
1944, to June 1, 1945, the suspension provisions of the prior 
orders prescribing maximum rates and charges to be assessed 
by the petitioner for yarding livestock received for sale and 


direct shipments received by truck, and for cleaning and 


disinfecting, and of order prohibiting the assessing or collecting 
of rates and charges in excess of those set forth in the previous 
orders. . ; pe 643 402 
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DISMISSAL 


Motion Granted 
On motion by both parties for dismissal upon merits, the pro- 
IRIN 0 II 5 oo ES SS Oris Pw Red wate GRR 638 
Order of, based on failure to appear 
Complaint against respondent seeking reparation for loss alleged 
to have been suffered by complainant because of respondent’s 
failure to provide reasonable stockyard services, dismissed, on 
the ground that complainant failed to appear at the oral 
hearing and has failed to present any evidence in support of 
RNR NNOE MINN ht s,s trscs oles asta ce, ays Va on OG Sass aie Raaiel wie 636 
Order of, based on failure to prove violation of act 
Where respondent, a market agency, upon receipt of a shorthorn 
bull to be sold for complainant’s account, used reasonable care 
and diligence in selling the animal for a fair market price, 
remitted to complainant the net proceeds from the sale, and the 
evidence fails to establish the allegation of damage sustained 
by complainant, it is held, the respondent did not violate the 


act, and the complaint should be dismissed................ 635 
Order of, based on settlement between parties............ 648:411; 649 
EvipENCE 
MRMMMA IG oii a tReet kode aad ae Me ez HEe ee 635:377; 641 
Facts failing to show— 
respondent substituted one animal for another............... 635 
respondents made effort to sell animals on market........... 637 


Facts showing— 
price to be paid for animals was arrived at by arbitrary judgment 
Ser ONNRIS 5 287 824 0:2 CS ed cole Sateen rake ee eg hn Pe tke 637 
Photostatic copy of first carbon copy y of truck consignment ticket as.. 641 
ExaMINER’s AUTHORITY TO RULE on Motions 
Since examiner is authorized to rule on motions only until his report 
is filed, not after, his extension of time to file exceptions after his 
report was filed is not in accordance with the rules of practice under 


BI NI check a oes ae Ree otal aes Nee ae eee ee 646 
EXCEPTIONS 

PETIT AS RATE TON THANE, blogs. oi alace 6a wie ees Sila dae Deuces hoes 646 
INSOLVENCY 

Suspension of registration because of insolvency of respondent . 642 


JupiciAL Notice 
Joint Stockyards, Pittsburgh, Pennsylvania, as stockyard within 
meaning of act. sae 637 
Official market price at respondents’ stoe kyard , : eye 
Respondents were registered as market agency and de: aler. rr 
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INDEX-DIGEST OF AGRICULTURE DECISIONS 


MAY 1944 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


LICENSES 
Denial of Application Because of Criminal Convictions 

Applicant’s conviction on a criminal charge of issuing a worthless 
check in payment for live poultry within two years prior to 
his application for a license renders him unfit to engage in the 
business of buying and selling live poultry in interstate 
commerce under the act, and, therefore, his application for a 
license is denied 


Motion 
Authority of examiner to rule on 


OPENING STATEMENT 
Effect of failure to file 
ORAL ARGUMENT 
Respondent’s request for oral argument only to resist complainant's 
exceptions, which were filed late and not followed, denied 


RATES AND CHARGES 
Rental of coops 
REASONABLE RATES 
Rental of Coops 
In determining reasonable rates to be charged to poultry sellers 
for rental of coops, it is held, amounts paid by respondent, a 
renter of coops, to purchasers to induce them to return the 
coops promptly in good condition, should be excluded, 


although a renter of coops is permitted to require a deposit to 
assure their return, the burden of which is to be borne by the 
possessor of the coops, and it is further held that present rates 
which allow the renters of coops a large net profit above all 


expenses plus 6 “% rate on property used are unreasonable, and 
respondent is ordered to file a new tariff containing pre- 
scribed rates and keep proper books and records 
REASONABLE STOCKYARD SERVICES 
Re-acquiring of cattle at increase in prices, when not constituting 
failure to render. 
REGISTRATION 
Suspension of 
Since respondent admitted his insolvency, while operating as a 
dealer at a posted stockyard, his registration is suspended 
until such time as he shows himself solvent and furnishes 
bond with sufficient sureties to secure performance of his 


383 
399 


obligation as dealer in livestock ot ae 
Suspension of, not warranted in light of facts presented by record 
.. .640:397; 


REPARATION 
Failure to Exercise Reasonable Care 

Respondent’s failure to exercise reasonable care in handling 
truckload of cattle delivered to it by complainant, as a result 
of which one steer, a part of the shipment of cattle consigned, 
was missing, entitles complainant to an award of reparation 
against respondent for loss sustained by complainant 

° 


A.D. 
No. 


646 


639 





460 INDEX-DIGEST OF AGRICULTURE DECISIONS 


MAY 1944 
PACKERS AND STOCKYARDS ACT, 1921-—Continued 
REpPARATION—-Continued 
Failure to Render Reasonable Stockyard Services 
Where, prior to receipt of livestock involved in this proceeding, 
respondents had specific instructions from the shipper to 
forward the livestock to another named market, because the 
animals were not the type readily saleable on the market 
where respondents operated, but respondents, without having 
made any effort to sort or sell said livestock, took it into their 
own account at prices less than those quoted in the official 
market reporter and at prices less than those they had repre- 
sented in market letters to shippers, it is held, the respond- 
ents have failed to render reasonable stockyard services, 
and, therefore, reparation should be awarded complainant for 


loss sustained by it 


REPARATION FOR— 
Failure to render reasonable stockyard services 


SUPPLEMENTAL ORDER 
Prior Order of Dismissal Undisturbed 
Since complainant has not shown sufficient reason to change 
prior order dismissing complaint after parties had agreed to 
use shortened procedure, and complainant had failed to file” 
opening statement, his request to be allowed to submit 
evidence sometime in the future is denied, and the dismissal 


is left undisturbed 


VIOLATION OF ACT 
Agreements with rate payers as offering no excuse for... . 
Failure to keep books and records disclosing nature of commission 
transaction 
Failure to show true weight of livestock 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADVANCES 
Advances by selling agent to seller of part of anticipated proceeds of 


sale as not decisive of terms of contract 
AMERICAN NATIONAL CooPpERATIVE EXCHANGE, INC. 
Considered as public broker on basis of prior decision 


Books AND RECORDS 
‘ailure to keep correct records as constituting violation of act 


CoNnTRACTS 
Resort to situation of parties in case of uncertainity of 


DISMISSALS 
Order of, based on— 
failure to sustain merits of complaint................ 657:430; 
settlement between parties 659,660, 
EviDENCE 
Advances by selling agent to seller of part of anticipated proceeds of 
sale as not decisive of terms of contract 
American National Cooperative Exchange, Inc. considered as public 


broker on basis of prior decision 
J 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


MAY 1944 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Evipence—Continued 
Burden of proof, as to— x Page 
allegations of complaint ‘y -.- GS 422 
existence of contract of purchase and sale 651 416 


Facts showing— 
loading commodity prior to shipment occurred within reasonable 
653 


I’ ACTORS 
American National Cooperative Exchange, Inc. considered as public 


broker on basis of prior decision 


l'inAL ORDER 
Publication of Facts 

Tentative order of March 15, 1944, made final and publication 
of the facts ordered on the ground that although respondent 
has paid complainant the amount tentatively awarded, such 
payment was not made until after service of the tentative 
order, and, therefore, the award was not paid “promptly” 
within meaning of act 


F. O. B. INSPECTION AND ACCEPTANCE 
Equivalent to wired government inspection. . . 
Meaning of term 


I’. O. B. SALE ON Basis oF GOVERNMENT INSPECTION 


Purchaser’s liability under ordinary conditions for contract purchase 
price of produce regardless of its condition at-destination in 


INTERSTATE COMMERCE 
Purchase of commodity directly from car in which it had been shipped 
from another State as constituting 


LicENSES 
Suspension on Probationary Basis 
Since respondent has admitted that he failed to keep records 
fully and correctly disclosing all transactions involved in his 
business, but stated that he will in the future keep full and 
accurate records of all transactions, the respondent’s license is 
suspended on a probationary basis 
Suspension to Remain Ineffective 
Since respondent complied with prior order directing him to file 
certain request and consent, the probationary suspension of his 
license determined in prior order shall not become effective... 655 


LOADING 
Reasonable time for loading commodity prior to shipment .. 653 


Prior DECISION 
American National Cooperative Exchange, Inc. considered as public 
broker on basis of 


PROMPTLY 
Meaning of term as used in act 
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MAY 1944 


RECONSIDERATION 
Denial of Petition 


Since it appears that the evidence submitted by complainant 
supports the award made in the original order, and there is 
nothing in the respondent’s petition for reconsideration to cast 
doubt on the evidence, the order of January 12, 1944, which 
stayed the order of December 14, 1943, is hereby set aside, 


and the original order is reinstated. ....................-.. 


REPARATION 
Failure to Pay 


Where potatoes were shipped from one State, received by com- 
plainant in another State, and respondent purchased them 
directly from the car in which they had been shipped, it is 
held, the transaction is of an interstate character, respondent’s 
failure to make an objection as to condition of the commodity 
within a reasonable time constitutes a waiver of such com- 
plaint, and therefore, failure of the respondent to make full 
payment promptly for the potatoes purchased and accepted 
entitles complainant to reparation in amount of the purchase 
WOM ans oss Cs. eco e Wh ex sik sore 01a ota suis tae tlaa eee gta dase. Ss isc ee oa 
Where the respondent denied that it purchased, orally, a truck- 
load of baskets of tomatoes and that the commodity was in 
good condition, it is held that since the contract is uncertain 
and disputed, resort must be had to situation of the parties 
when the contract was consummated, and that prior transac- 
tions by the parties in this proceeding have the tendency to 
support the conclusion that respondent agreed to hanute the 
tomatoes in question on a consigment basis, and, therefore, 
respondent should remit the balance of the proceeds realized 
from the sale of the commodity, and since respondent did not 
élaim his commission, none is allowed..................... 


Rejection of Shipment 


Where respondent failed to present evidence showing abnormal 
deterioration in carrots at time of delivery which could have 
resulted from the alleged misrepresentation, and only two days 
actually elapsed in loading the cars prior to shipment, it is 
held, the rejection of the carrots which conformed to the con- 
tract of purchase and sale was without reasonable cause, and, 
therefore, complainant is entitled to reparation for net loss 
sustained by it upon resale of the commodity.. 


REPARATION FOR 
Purchase price... rae bike SiS eee OSes Sle 
Rejection of shipment... . Et eer Peo giwe 
Balance'of proceeds'of sale... . oi. cscs cee dewec cee 


Misrepresentation 


Where the evidence in the record discloses that respondent 
misrepresented the number of lugs of the various brands of 
grapes but his misrepresentation was made after the contract 
of purchase and sale was consummated by complainant and 
respondent, the former’s complaint is dismissed on that score. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
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MAY 1944 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930--Continued 
A.D. 


STATUTE OF FRAUDS No. Page 
Sufficient memorandum as constituting binding contract under 653 = 421 
SuItaBLE SuHippING ConpiTIon RULE 
Liability under 
Where complainant purchased a carload of fall tomatoes at a price 
f. o. b. shipping point for resale, of which purpose respondent 
had notice, and complainant thereafter diverted the load, 
part of which was sold at one point and the balance was 
reloaded, shipped and sold at another market, held, com- 
plainart’s claim of damages based upon alleged lack of suitable 
shipping condition of the tomatoes was not applicable to a 
destination beyond the point designated in the contract of 
sale, and therefore, the complaint is dismissed... .... . 657 


VIOLATION OF ACT 
Failure to keep correct records. . 
Failure to pay— 
purchase price 
Rejection of shipment............ 


650 
654 
653 
WAIVER 
Failure to make objection as to condition of commodity within 
reasonable time as constituting waiver of such complaint....... 654 


Waiver OF HEARING 
Answer admitting material allegations of complaint as constituting.. 650 


WARRANTY 
In law of contract, as express condition 
In law of sales, as implied warranty 
WILFULL 
Failure to keep full and correct records need not be voluntary or 
intentional to consitute violation of act 
Worps AND PHRASES 
F. O. B. inspection and acceptance 
Promptly... .. 





INDEX-DIGEST OF COURT DECISIONS 


MAY 1944 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ACTION 
Enforcement of right of aggrieved party left to exclusive remedy and 
tribunal created by particular statute, 124 F. 2d 381 
Suits against Secretary of Agriculture to be brought only in District of 
Columbia, his official residence, 34 F. Supp. 797 


ConstTiITUTIONAL Law 
Due Process of Law 
Action of members of growers’ advisory and distribution committees 
in carrying out Secretary of Agriculture’s order as not constituting 
trespass upon property violative of due process clause, 34 IF’. Supp. 


Requirement of payment into equalization fund by handler as not 
depriving him of property without due process, 137 F’. 2d 406 
Hardship 
Remedy for alleged hardship resulting from operation of act as lying 
within province of legislature, 1387 I’. 2d 406....... 


CoUNTERCLAIM 
Authority of Secretary of Agriculture to file counterclaim for purpose of 
enforcing act and order under it in action brought in District Court to 
review ruling of Secretary, 40 F. Supp. 606 


Courts 
Agricultural Marketing Agreement Act of 1937 
Act. considered as penal, enforcement of which within exclusive 
jurisdiction of federal courts, 124 F. 2d 381 
Allegations 
Insufficiency of, in complaint filed in State Supreme Court seeking 
invalidation of Secretary of Agriculture’s marketing order, 124 F. 
2d 381.... 
Appeals 
Order denying defendant’s motion to dismiss as not appealable, 
124 F. 2d 381 
Extraterritoriality 
Courts of one government precluded from enforcing penal laws of 
another, 124 F. 2d 381 
Legislative enactments as having no extraterritorial operations, 124 
F. 2d 381 
Injunction 
Effect of abuse of discretion in issuance of, without warrant therefor 
in pleadings, 124 F. 2d 381 
Insufficiency of ground for granting of, against defendants allegedly 
violating Secretary of Agriculture’s marketing order, 124 F’. 2d 381 
Power of federal courts to enjoin parties from proceeding in state 
court of concurrent Jurisdiction, 124 IF, 2d 381 
Jurisdiction 
Concurrent jurisdiction of federal and state courts, 124 F’. 2d 381.... 
Exclusive jurisdiction of federal courts, 124 F. 2d 381 
Power of state courts as extending to determinations of civil and 
transitory causes of action created by foreign statute, 124 I’. 2d 381 





INDEX-DIGEST OF COURT DECISIONS 


MAY 1944 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—-Continued 


Covurts—Continued 
Jurisdiction—Continued 
Power of Federal Courts to Enjoin Prosecution of State Court Action 

Federal District Court has power to issue injunction against prose- 
cution of state court action under the act to protect its own 
jurisdiction, notwithstanding federal statute prohibiting federal 
injunction to stay ee in state court, except in proceedings 
in bankruptey, 34 I*. Supp. 

Power of Federal Court to ep Its Acquired Juriediction 

Federal District Court has power to protect its jurisdiction already 
acquired by issuing its injunction against prosecution of state 
court action under the act, 124 F. 2d 381. 

Since the federal courts have exclusive jurisdiction to enlowes the act 
and to prevent its violation, the district court has the power to 
enjoin the prosecution of a state court action under the act, 
124 F. 2d 381 


State superior court without jurisdiction to declare invalid Secretary 
of Agriculture’s order, 34 F. Supp. 794. 
Statute prohibiting injunctions to stay proe eodings ii in courts as not 
jurisdictional and not applicable in manner to hinder jurisdiction 
of federal courts, 34 F. Supp. 794 
cope of Judicial Review of Secretary’s Action 
Neither trial de novo nor new issues of fact can be conducted or 
injected in case of judicial review by district -court of ruling of 
Secretary pursuant to act which contemplates a review of the 
record only, 40 F. Supp. 606. 
Trial De Novo 
Neither trial de novo nor new issues of fact can be conducted or 
” injected i in case of judicial review of administrative ruling under act, 
40 F. Supp. 606 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Administrative proceeding pending under act considered a condition 
precedent to institution of any court action by persons seeking relief 
from application of act, 34 F. Supp. 794 


FINDINGS 
Conclusiveness of findings by Secretary that petitioner was handler of 
milk, 137 F. 2d 406 bho cate Ma eta 
Findings of Fact by Secretary. and District Court as to Petitioner's s 
Status as Handler 
On the basis of the record, the findings of the District Court that 


petitioner, seeking to review marketing order of Secretary of 
Agriculture, distributed milk in the marketing area in competition 
with other handlers in interstate commerce or in the current thereof, 


sustained, 137 F. 2d 406 


Motion To Dismiss 
» 


Denial of, as not appealable, 124 F. 2d 381 
Pena Laws 
Courts of one government precluded from enforcing penal laws of another, 


124 F. 2d 381.. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Propucers SETTLEMENT FUND 
Secretary of Agriculture’s marketing order directing handler to pay certain 


Page 


STATUTES 
Construction and Interpretation 
Construction of statute prohibiting Federal courts from granting in- 
junctions to stay proceedings in state courts, 124 F. 2d 381 442 
TriaL De Novo 
Neither trial de novo nor new issues of fact can be conducted or injected 
in case of judicial review of administrative ruling under act, 40 I’. Supp. 
606. 
UNITED STATES 
Power of, to resort to its own courts to seek relief against proceeding to 
which it is not and cannot be made a party, 34 F. Supp. 794 














